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CAPITAL MAINTENANCE AGREEMENT

THE 1635 LBJ EAST PROJECT

(ContractNo. [ )

ThisCAPITAL MAINTENANCE AGREENE&ital Maintenance Agreendent©@MA )
is made and entered into as of [DATE] by and befiEXAThWEOEPARTMENT OF TRANSPORTATION
(T’’DO® ) [and TfDBContractéer) , a [ _ _ ], effective as of

RECITALS

A. Pursuant to Transportati oOooQodeT,x DdhTa pitse ra u2tz
enter into desipnu i | d contracts to facilitate private sef
transportation system.

B. TxDOT wishes to enter into an agreement with DB Contractor to develop, desigm and construct
approximately-ali | e secti on ¢f) 16mMthe rf gtoan e aklid3@ inmdingthésdn Hi gh
Interchange with transitional wé836rextending south of the interchange, approximately 1.2 miles in length, and
an approximately-inBe section B0 from west of Gus Thomasson Road to east of N Galloway Avenue in Dallas
County, Texdst Rrejectii)n addition, TXDOT wishes to ietdean agreement with DB Contractor to maintain
the Project for specified automatic and optional terms.

C. Pursuant to the Code and subchapter | in Chapter 9 of Title 43, Texas Administrative Code (t
fRule® ), TxDOT issued (@aRNReameRde)d om KPeauatiei f8i, c &2t0ildBn s

D. TxDOT received four qualification statements on July 6, 2018 and subsequently shortlisted thr
proposers.

E. On November 9, 20I8DOT issued to the shortlisted propdsegsiest for Propos@s
amendedhteRFB® ) t o d e v el oapd maidtahe Prgject, construct

F. [Include appropriate optipnf On or Pogosar Due Da®)], (TxhROTA r ecei
responses to the RFP, i n c | Puodasad JOnprtbefolerod s Rapabsee fio f O
Due Dat®) TxDOT received one response t oPropbsad)RFW s an
independently evaluated to confirm and validate that (1) the project procurement delivered value for the f
investment; a@) no anticompetitive practices were involved in the procurement.]

G. An RFP evaluation committee comprised of TXDOT personnel determined that DB Contractor w
the proposer that best met the selection criteria set forth in the RFP and thatowid e dpesash value to
the State of Texas.

H. On [ 0] the Texas Transportation Commi ssi on
Director and the RFP evaluation committee and authorized TxDOT staff to negotiate this CMC.

l. Concurrently with é@xecution of this CMA, TxDOT and DB Contractor are entering-nto a Design
Bui | d DesigaBuildaCoritrad{ fAoB® ).
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J. This CMA, the DBC and the other CMA Documents collectively constiitd acttsagh
as contemplated under the CatltharRules, and are entered into in accordance with the provisions of the RFP.

K. The Executive Director of TXDOT has been authorized to enter into this CMA pursuant to the Co
the Rules and the Texas Transportation Commi ssion

NOW, THEREFOKE consideration of the sums to be paid to DB Contractor by TxDOT, the
Maintenance Services to be performed by DB Contractor, the foregoing premises and the covenants and agree
set forth herein, TXDOT and DB Contractor agree: as follows

SECTION 1. DEFINITIONS; CMA DMMENTS; INTERPRETIOF CMA DOCUMENTS
1.1 Definitions

Exhibit hereto contains the meaning of various terms used in the CMA Documents. Initially capitaliz
terms not otherwise defindgxhibit lattached hereto shall have the measeh forth in the Dedgiid
Contract.

1.2 CMA Documents; Order of Precedence

1.2.1 The term ACMA Document s 0SeditndPR.Fachmean t |
of the CMA Documents is an essential part of the agreement between the Parties, andcaraguirement
one is as binding as though occurring in all. The CMA Documents are intended to be complementary and to de
and provide for a complete contract.

1.2.2 Subject t8ections 1.2tBrough.2.5in the event of any conflict among the CMA
Documentshe order of precedence shall be as set forth below:

@) Change Orders and all other amendments to this CMA (except for amendments to the
Maintenance Specification, which amendments shall have the order of priority as set forth in clause (c) below);

(b) this CMA (including all exhibits, &sdebits 2 angl; 3

(© portions of the Desiginld Contract included by reference in accordsBwetianith
1.2.5

(d) Change Orders and all other amendmigxiigbib ZMaintenance Specification) or to
any attehments thereto;

(e) Exhibit 2Maintenance Specification) and all attachments thereto;

() portions of theesigrBuild Standard Specifications, Ite3% &8 modified by the
DesigrBuild Special Provisions and the BesignSpecial Specificatione m 1 0 , DeBigBuildt he i
Specifications )ngluded by reference in accordan&eutitin 1.2.8nd

(9) DB Contractoro6és Propbxbie8 Commitments as
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1.2.3 Notwithstanding the order of precedence among CMA Documengesgoforth in
1.2.2 in the event and to the extenExmlbit Expressly specifies that it is intended to supersede specific
provisions of the CMA Docuntextifhit 3hall have precedence over the specified provisions. Moreover, if the
Proposal includes statemariters and terms that can reasonably be interpreted as offers to provide higher qualit
items than otherwise required by the CMA Documents or to perform services or meet standards in addition
better than those otherwise required, or otheraitsestatements, offers and terms that TxDOT considers to be
more advantageous than the requirements of the ot
include compliance with all such statements, offers and terms, whictoshalhevia@riequirements of the
other CMA Documents.

1.24 Notwithstanding the order of precedence among CMA Documengesgoforth in
1.2.2if a CMA Document contains differing provisions on the same subject matter than another CMA Documen
provigons that establish the higher quality, manner or method of performing the Maintenance Services or use |
stringent standards will prevail. Further, in the event of a conflict among any standards, criteria, requirem
conditions, procedures, speitifisaor other provisions applicable to the Project or Maintenance Services
established by reference to a described manual or publication within a CMA Document or set of CMA Docun
the standard, criterion, requirement, condition, procedur@nspedafieatiprovision offering higher quality or
better performance will apply, unless TxDOT, in its discretion, approves otherwise in writing. If either Party bec
aware of any such conflict, it shall promptly notify the other Party of tb®Toslfiait.igsue a written
determination respecting which of the conflicting items is to apply promptly after it becomes aware of any
conflict.

1.25 Portions of the DesRynld Contra@nd the DesigBuild Specificatioase
referenced in the CMA Documents for the purpose of defining requirements for Maintenance Services. The D
Build Contract abésigrBuild Specificaticstgall be deemed incorporated in the CMA Documents to the extent
that they are so referencdith, twe order of priority shov@edation 1.2.2All references to the DeRighi
Contract or DesiBuild Specifications shall incorporate any revisions thereto according to the order of preceden
set forth in Section 1.3.2 of the EBaslgrAgreeme

1.2.6 The Reference Information Documents are ISthibiinl4Portions of the
Reference Information Documents are explicitly referenced in the CMA Documents for the purpose of def
requirements of the CMA Documents. The Reference Informatisnsbaltib@eleemed incorporated in the
CMA Documents solely to the extent that they are so referenced, with the same order of priority as the |
Document in which the reference occurs.

1.3 Interpretation of CMA Documents
131 In the CMA Documents:
(a) Thesingular includes the plural and vice versa;

(b) References to statutes or regulations include all statutory or regulatory provisions
consolidating, amending or replacing the statute or regulation referred to;
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(c) The words #Ai ncl dduidneg, 0s hfiailnc lbued edsede naendd tn

words fAwithout l imitationo and shall not be consi

(d) Unl ess otherwise indicated, the words 7T
Acl ausce,aou sfedhb batnod nfieEaxnrhiand refer to the specified
clause,sub| ause or Exhi bit of , or t o, this CMA, and a

to the denoted subsection or clause within the 8#dtiorha reference appears;

(e) The word fAdiscretiond with respect to a
of such Person except as otherwise stated herein;

()] The word Apromptlyo means as -memlng as r e
circumstances;

(9) Words such as fAherein,d Aherebyod, Aher e
import refer to the entire document in which they are contained and not to any particular provision or section;

(h) Words not otherwise nidefi that have weallown technical or construction industry
meanings are used in accordance with such recognized meanings;

(@ References to Persons include their respective permitted successors and assigns and, i
the case of Governmental Entities, $susopeding to their respective functions and capacities;

()] Words of any gender used herein shall include each other gender where appropriate;

(k) Unless specified otherwise, a reference to an agreement or other document is considere
to be a referente such agreement or other document (including any schedules or exhibits thereto) as it may
amended, modified or supplemented from time to time in accordance with its terms;

)] The division of this CMA into parts, sections and other subdigsiorenisrioe of
reference only and shall not affect the construction or interpretation of this CMA, and the headings in this CV
not intended to be full or precise descriptions of the text to which they refer and shall not be considered part «
CMA;and

(m)  Whenever the CMA Documents require or provide for any notice, approval, consent
acceptance, determination, decision, certificate, order, response, waiver, explanation, policy, information or th
the same and any request for any oetwrfgmmust be in writing (unless otherwise waived in writing by the other
Party)

1.3.2 Unless otherwise specified, lists contained in the CMA Documents defining the
Project or the Maintenance Services shall not be daelusigeall

1.3.3 DB Contractor acknowdedgnd agrees that it had the opportunity and obligation,
prior to submission of its Proposal, to review the terms and conditions of the CMA Documents and to bring |
attention of TXDOT any conflicts or ambiguities contained therein. DB Heoracketowlketiges and agrees
that it has independently reviewed the CMA Documents with legal counsel, and that it has the requisite expel
and sophistication to understand, interpret and agree to the particular language of the provisions of the |
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Docwnents. Accordingly, if an ambiguity in, or there is a dispute regarding, the interpretation of the CMA Docurr
they shall not be interpreted or construed against the Person that prepared them, and, instead, other rule
interpretation and construskialh be used.

1.34 TxDOT6s interim or final answers to tFh
for this CMA shall in no event be deemed part of the CMA Documents and shall not be relevant in interpretir
CMA Documents except to the extent tladgrifyagrovisions otherwise considered ambiguous.

1.35 On plans, dsuilt drawings, working drawings, and standard plans, calculated or
stated dimensions shall take precedence over scaled dimensions.

1.3.6 Unless specified otherwise, a reference to a Law iedctmsiden reference to
(a) such Law as it may be amended, modified or supplemented from time to time, (b) all regulations and
pertaining to or promulgated pursuant to such Law, (c) the successor to the Law resulting from recodificati
similareorganizing of Laws and (d) all future Laws pertaining to the same or similar subject matter.

1.4 Referenced Standards and Specifications

141 Except as otherwise specified in the CMA Documents or otherwise directed by
TxDOT, material and workmanship specifeedumbter, symbol or title of any standard established by reference
to a described publication affecting any portion of the Project or Maintenance Services shall comply with the
edition or revision thereof and amendments and supplementfahtosttha Effective Date.

1.4.2 In interpreting referenced standards, the following apply:
@) References to the project owner shall mean TxDOT.

(b) Crosgeferences to measurement and payment provisions contained in the referenced
standard shall be deemesdfér to the measurement and payment provisions contained in the CMA Documents.

1.5 Reference Information Documents

151 TxDOT has provided and disclosed the Reference Information Documents to DB
Contractor. Except as provid&gdtion 1.2.6a) the Referencdormation Documents are not mandatory or
binding on DB Contractor, and (b) DB Contractor is not entitled to rely on the Reference Information Docume
presenting design, engineering, operating or maintenance solutions or other directionpdaefns or meth
complying with the requirements of the CMA Documents, Governmental Approvals or Law.

152 TxDOT shall not be responsible or liable in any respect for any causes of action,
claims or Losses whatsoever suffered by any DB Retdtadidtntity by reasd any use of information
contained in, or any action or forbearance in reliance on, the Reference Information Documents or Ca
Maintenance Agreement.

1.5.3 TxDOT does not represent or warrant that the information contained in the Reference
Information Doments is complete or accurate or that such information is in conformity with the requirements of
CMA Documents, Governmental Approvals or Laws. DB Contractor shall have no right to additional compen:
based on any incompleteness or inaccuradydfetence Information Documents.
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1.6  Explanations; Omissions and Misdescriptions

DB Contractor shall not take advantage of or benefit from any apparent Error in the CMA Docume|
Should it appear that the Maintenance Services to be done or any matter relative thereto is not sufficiently deta
explained in the CMA DocumentspiliBac@or shall request in writing such further written explanations from
TxDOT as may be necessary and shall comply with the explanation provided. DB Contractor shall promptly
TxDOT in writing of all Errors that it discovers in the CMA Dutsimedhtshtain specific instructions in writing
from TxDOT regarding any such Error before proceeding with the Maintenance Services affected thereby. Th
that the CMA Documents omit or misdescribe any details of any Maintenance Servisesryhtat caeryece
out the intent of the CMA Documents or that are customarily performed shall not relieve DB Contractor
performing such omitted Maintenance Services (no matter how extensive) or misdescribed details of
Maintenance Services, and thal) lse performed as if fully and correctly set forth and described in the CMA
Documents, without entitlement to a Change Order hereunder except as specificaBedilonvéd under

1.7  Computation of Periods

If the date to perform any act or giveiaeyspetified in the CMA Documents (including the last date for
performance or provision of no-Busisess Daywsudh ladt or dotica s p €
may be timely performed on the next succeeding day that is a Busotesthdbayding tloeefoing,
requirements contained in the CMA Documents relating to actions to be taken in the event of an emergenc
mitigation of a hazard from a Category 1 Defect or other requirements for which it is evident that performar
intended to occur on a-Rosiness Day shall be required to be performed as specified, even though the date ir
guestion may fall on aBosiness Day.

1.8 Standard for Approvals

In all cases where approvals or consents are required to be provided IBBTEDQMAcior
hereunder, such approvals or consents shall not be withheld unreasonably except in cases where a diff
standard (such as discretion) is specified. In cases where discretion is specified the decision shall not be subj
disputeresolubn her eunder. I f the approval i s subject toc
shall be binding unless it is finally determined by clear and convincing evidence under the dispute resoll
procedures that such decision wasyadritrapricious.

1.9 Professional Services Licensing Requirements

TxDOT does not intend to contract for, pay for, or receive any professional services that are in violatic
any professional licensing or registration Laws, and, by execution of thisitGidir Bekabwledges that
TxDOT has no such intent. It is the intent of the Parties that DB Contractor is fully responsible for furnishin
professional services for the Project as provided in this CMA through itself or subcontractssedtiapdoperly lice

regi stered professional service firms. Any refere
obligations to fiperformd the professional service
DB Contractorash | Afurnisho the professional sSectionil®es f ol

shall control and supersede every other provision of all CMA Documents.
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1.10 TxDOT Monetary Obligations

All TxDOT monetary obligations under the CMA Daoeireghjsct to appropriation by the Texas
Legislature. Thiection 1.18pplies to all monetary obligations of TxDOT set forth in the CMA Documents,
notwithstanding any contrary provisions of the CMA Documents. The CMA Documents do not treate a debt unc
Texas Constitution.
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SECTION 2. COMMENCEMENT OF MENANCE PERIOD; RARE TO ISSUE
MAINTENANCE NTPS

2.1 Commencement of Maintenance Period

TxDOT, in its discretion, may elect to issue Maintenance NTP1. N8OBserstipaior to the Initial
Maintenance Term Commencement Date, TXDOT shall either (a) issue Maintenance NTP1 to DB Contractor
be deemed to terminate this CMA, as more particularly Pecviced 419

2.2  TxDOT Options To Extend the Maintenanoe Ter

After the Initial Maintenance Term, this CMA gives TxDOT the right to exercise, in its discretion, up tc
additional two consecutive optional Maintenance Terms as 8estiobediaéquiring DB Contractor to provide
Maintenance Services for thied® in accordance with the terms and conditions of the CMA Documents.

2.3 Failure To Issue Maintenance NTPs

TxDOT shall have no liability to DB Contractor in the event that TXDOT elects, in its discretion, not to i
any Maintenance NTP under this @RAtae it is permitted to do so under this CMA.
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SECTION 3. SCOPE OF MAINTENANSEIRVICES
3.1 General
3.11 General Obligations

3.1.1.1 DB Contractor shall furnish all Maintenance Services within the
Maintenance Limits throughout the Maintenance Period. DB Contractor mtestauteriiies drawings for
TxDOT approval as part of the MMP. All costs associated with providing the Maintenance Services are incluc
the Maintenance Price set fdetkhibit 4as such may be adjusted in accordar®ectiith 10

3.1.1.2 DB Contractahall provide all personnel, labor, materials, supplies,
parts, equipment, public and employee safety devices, components, tools, utilities, and other items and sel
required to undertake and complete the Maintenance Services. DB Contrabmriskailf bess, damage,
theft and vandalism of such materials, supplies, parts, equipment, devices, components, tools, utilities and
items.

3.1.1.3 DB Contractor shall furnish all plans and submittals required by the
CMA Documents in a timely mannetfaaébirm and with the content required thereby.

3.1.1.4 At all times during the Maintenance Period, DB Contractor shall carry
out the Maintenance Services in accordance with (i) Good Industry Practice, (ii) the requirements, terms
conditions set forth inGA Documents, as the same may change from time to time in accordance with its term:
(i) all Laws, (iv) the requirements, terms and conditions set forth in all Governmental Approvals, (v) the app
Maintenance Management Plan, and all approvedanddateendments thereof, (vi) safety compliance and
Safety Standards, and (vii) all other applicable safety, environmental and other requirements, taking into accot
Project ROW limits and other constraints affecting the Project. If DB Qamigestarcentradiction between
subsections (i) through (vii), DB Contractor shall advise TxDOT of the contradiction, and TxDOT shall instru
Contractor as to which subsection shall control in that instance. No such instruction shall BeDsofstrued as a
Directed Change. DB Contractor is responsible for keeping itself informed of and applying current Good Inc
Practice.

3.1.1.5 DB Contractor acknowledges and agrees that, although certain
provisions in the CMA Documents include Performance Requiteferftansance Requirements shall not
ot herwise | imit DB Contractords obligation to per
manner, and, in doing so, DB Contractor shall employ Good Industry Practice, and shallezoiaduct its comm
affairs in a manner consistent with good faith and fair dealing.

3.1.1.6 DB Contractor shall, at all times, schedule and direct its activities to
provide an orderly progression of the Maintenance Services to achieve completion within the specified tim
completion, including furnishing such employees, materials, facilities and equipment and working such h
including extra shifts, overtime operations, Sundays and holidays as may be necessary to achieve such goal,
DB Cont r act otaéahersiselsgecificatlysptoviSedtiond@ p

3.1.1.7 Whenever DB Contractor becomes aware of any damage to or Defect in
the Project or of any maintenance activity that DB Contractor considers should be performed but with regard to
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DB Contractor bedievfalls outside of its scope of responsibility for Maintenance Services, DB Contractor she
immediately notify TXDOT of such damage or Defect or maintenance activity.

3.1.1.8 DB Contractor shall remedy and repair the Project (excluding the Non
Maintained Elen®ras necessary to meet the requirentextgdfand the other CMA Documents.

3.1.1.9 Whenever an activity by DB Contractor disturbs, alters, removes or
changes any Nbftaintained Element, DB Contractor shall restore the afidetethiNed Element to a
condition no less favorable than its condition existing immediately before it was disturbed, altered, remove
changed.

3.1.1.10 At all times during the Maintenance Period, DB Contractor shall provide
a Maintenance Manager approved by TxDOT who (i) wilkraspemsibility for the prosecution of the
Maintenance Services, (ii) will act as agent and be a single point of contact in all matters on behalf of DB Cont
and (iii) wild.l be available to respond to TxDOT o

3.1.1.11 DB Catractor, at its sole cost and expense unless expressly provided
otherwise in this CMA, shall comply with all provisions of the Maintenance Specification, including Safety Stan
during the Maintenance Per ilordquiredebts <hallerttitte axOOToto al of f a
the rights and remedies set forth in the CMA Documents, including assessment of Key Personnel Unavailability
deductions from payments otherwise owed to DB Contractor, and termination for unctwed DB Contra
Maintenance Default.

3.1.2 Deviations

DB Contractor may apply for TXDOT approval of Deviations from the Maintenance Specificati
regarding Maintenance Services. Where DB Contractor requests a Deviation as part of the submittal of a comy
plan of the Mdéénance Management Plan, DB Contractor shall specifically identify and label the Deviation. TxD
shall consider in its discretion, but have no obligation to approve, any such application, and DB Contractor sha
the burden of persuading TxDOTh¢hBieviation sought constitutes sound and safe practices consistent with

Good I ndustry Practice and achieves or substanti a
Deviation shall be deemed approved or be effective unless and urgild i n a writing s
Aut hori zed Representative. TxDOT®6s affirmative w

Management Plan shall constitute (i) approval of the Deviations expressly identified and labeled as Devia
theein, unless TxDOT takes exception to any such Deviation, and (ii) disapproval of any Deviations not expr
identified and | abeled as Deviations therein. TxD
Contractor applies therefor  wr i ti ng shall be deemed a disappro
disapproval of a requested Deviation shall be final and not subject to the dispute resolutiorSeaimedures under
16 TxDOT may elect to process the application astddRefju@nge Order urBkmtiordOrather than as an

application for a Deviation.

3.1.3 Utility Accommodation

It is anticipated that, from time to time during the course of the Maintenance Period, Utility Own
will apply for additional utility permitaitanes Utilities that would cross or longitudinally occupy the Maintenance
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Limits, or to modify, repair, upgrade, relocate or expand existing Utilities within the Maintenance Limits. In
circumstances and if requested by TxDOT, DB Contracatyzehtiieaapplication and provide to TxDOT a
recommendation (together with supporting analysis) as to whether the permit will have an impact on the Main
El ements or DB Contractorés obligati cmanTDOfA shale under
make available to DB Contractor all utility permits issued after the Initial Maintenance Term Commencement
However, TXDOT shall have the right to issue Utility permits in its discretion. Applications for Utility permits
associatedoordination described inSbdion 3.1shall not be grounds for an adjustment in the Maintenance
Price, a Change Order or any other Claim by DB Contractor.

3.14 Record Documents

Within 180 days after undertaking any Maintenance Services thadtaegeltartteedroject
design or construction, DB Contractor shall provide the Record Documents to reflect such work.

3.15 Access to Frontage Roads

TxDOT shall be solely responsible, at its expense, for handling requests and permitting for adjac
property accedo frontage roads of the Project. If requested by TxDOT, DB Contractor shall analyze the per
request and provide to TxDOT a recommendation (together with supporting analysis) as to whether the pern
have an impact on the Maintained ElemeBts @ ®nt r act or 6s obl i gations her
Services. Nothing in the CMA Documents shall restrict TXDOT from granting access permits or determining the
and conditions of such permits. TXDOT will make available to DB @estpestoitsiissued by TxDOT. DB
Contractor shall have no claim for any increase in the Maintenance Price or other compensation by reasc
TxDOTO6s grant of access permits, the terms and
employes, agents, representatives and invitees. DB Contractor at its expense shall cooperate and coordinate
permit holders to enable them to safely construct, repair and maintain access improvements allowed under
access permits. Requests for pemditasaociated coordination described $wdtiim 3.1.8hall not be
grounds for an adjustment in the Maintenance Price, a Change Order or any other Claim by DB Contractor.

3.2 Policing, Security and Incident and Emergency Response
3.2.1 Police Services

3.2.1.1 DB Contdor acknowledges that the Texas Department of Public
Safety is empowered to enforce all applicable Laws and to enter the Project at any and all times to carry out i
enforcement duties. No provision of this CMA is intended to surrenddramaipelicelipoiwers of the Texas
Department of Public Safety, TXxDOT or any other Governmental Entity, and all such police powers are he
expressly reserved.

3.2.1.2 TxDOT shall not have any liability or obligation to DB Contractor
resulting from, arising oat odlating to the failure of the Texas Department of Public Safety or any other public la\
enforcement agency to provide services, or its negligence or misconduct in providing services.

3.2.1.3 TxDOT and third parties with responsibility for traffic radulation a
enforcement shall have the right to install, operate, maintain and replace cameras or other equipment on the F
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that relate to traffic regulation or enforcement. DB Contractor shall coordinate and cooperate, and requir
Subcontractors to cawmtti and cooperate, with any such installation, maintenance and replacement activities.

3.2.2 Security and Incident and Emergency Response

3.2.2.1 DB Contractor is responsible for the safety and security of the Project,
DB Contractor personnel and the general pumblialidaraintenance activities under the control of any DB
ContracteRRelated Entity.

3.2.2.2 DB Contractor shall comply with all applicable Laws, as well as all rules,
directives and guidance of the U.S. Department of Homeland Security or comparalili3 Statetragtorcy.
shall coordinate and cooperate with all Governmental Entities providing security, first responder and other |
emergency response services.

3.3  Capital Asset Replacement Work
3.3.1 General Requirements

3.3.1.1 DB Contractor shall diligently perform and complete Capital Asset
Replacement Work when required by the CMA Documents. In addition, DB Contractor shall diligently perforr
complete Capital Asset Replacement Work when a Performance Requirenaeut tisenctquieed level of
performance cannot be achieved by means of routine maintenance. DB Contractor shall complete all Capital
Replacement Work required und8ettiisn 3.34t any time as needed to comply with Sedighilitgfand
inany event:

@) Prior to the expiration of the Maintenance Term; or

(b) If the Capital Maintenance Agreement is terminated for any reason prior to
the expiration of the Maintenance Term, within 90 days after the effective date of termination.

3.3.1.2 If DB Contraw, despite diligent efforts, is unable to complete such
CapitahsseReplacement Work prior to such period or TXDOT elects, in its discretion, to perform such Capital A:
Repl acement Wor k , t hen, i n | i e u sebReplabdBnenCWarkt PBact or
Contractor shall rei mburse TxDOT, within 10 days
of completing such Capital Asset Replacement Work. In lieu of reimbursement, TXDOT may elect, in its discret
deduct such amounts from any amounts payable to DB Contractor under this CMA.

3.3.1.3 In the event that DB Contractor would be entitled to request a Change
Order to increase the Maintenance Price FAsset i ncr e
Replacement Work due to a Force Majeure Event or damage to the Project to the eStmitoprddidied in
DB Contractor shall only perfornCsyital Asset Replacement jdoskiant to a Directive Letter or executed
Change Orda&sued by DOT in accordance \Béetion 10andTxDOT reserves the right, in its discretion, to
require DB Contractor to perform such Capital Asset Replacement Work, or to perform such Capital A
Replacement Work itself, including by contract with aithisdhighrgase DB Contractor shall not be required to
perform such Capital Asset Replacement Work and shall not be entitled to any increase in the Maintenance Pr
such Capital Asset Replacement Work
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3.4  Traffic Control and Operations

DB Contractor shafform the Maintenance Services in a manner that recognizes that the safety of the
public, convenience of the traveling public and providing a safe work environment for all maintenance workers
prime importance. DB Contractor shall perforfic itontedl and operations in accordance with the CMA
Documents, including $leistion 3.4

34.1 Traffic Management and Control Plans

DBContractahall be responsible for the safety of traffic and the public associated with the performance
the Maintenance Services, and shall perform all Maintenance Services that affect traffic operations in accorc
with Section 4Ethibit 2

3.4.2 Traffic Operath Restrictions

3.4.2.1 The requirements for and restrictions on Lane Closures are set forth in
Exhibit 15

3.4.2.2  Upon notification by TxDOT or if DB Contractor becomes aware of
damage to a Maintained Element as a direct result of an Incident or Emergency sitdll Geritrantor
inspections in accordance with SectioExhibiifand shall report to TXDOT the nature of any damage and the
scope of necessary repairs. If directed by TXDOT pursuant to a Directive Letter or an executed Change Order |
in accordae wittSection 10 DB Contractor shal/l repair such dama
Order in accordance Bition 1XDOT reserves the right, in its discretion, to require DB Contractor to repair
such damage, or to repair suchgeaitsalf, including by contract with a third party, in which case DB Contractor
shall not be required to repair such damage and shall not be entitled to any increase in the Maintenance Pr
repair such damage

3.4.2.3 Should Emergencies occur during DBcQomtra 6 s per f or ma
traffic management, including vehicle accidents and structural failures, solely if directed by TXDOT pursuant
Directive Letter or an executed Change Order issued in accdsgatioa WibB Contractor shall take all
actonmecessary to open the roadway as soon as possi
Order in accordance @éhtion 1Gepair any damage to the Maintained EIEri@DE reserves the right, in its
discretion, to require DB Caatrzcrepair such damage, or to repair such damage itself, including by contract with
a third party, in which case DB Contractor shall not be required to repair such damage and shall not be entitled
increase in the Maintenance Price to repdémsagh

3424 TxDOTb6s approval rights with res|
Closure requests are set folkhitit 15

3.5 Requirements Applicable to Design and Construction Work

3.5.1 To the extent that DB Contractor performs any design or constinchioingork,
for Capital Asset Replacement Work, Increased Capital Maintenance, or Change Orders, DB Contractor shall ¢
with the design and construction requirements set forth inBoddD@geapification Item8A &pplicable to
the original desjgnstallation or construction in accordagocaibitiPexcept as otherwise approved in advance
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in writing by TxDQovidedhat the work shall be performed in accordance -withetiteGood Industry
Practice.

3.5.2 In connection with the performayndeB Contractor of any Increased Capital
Maintenance or Change Orders, DB Contractor shall procure and maintain (a) the insurance deemed appropri
TxDOT in its discretion (subj&sdiion 7.7.1and (b) an increase in the amount of Mainteoarityee§aal
to the full amount of the Increased Capital Maintenance or Change Order as determined by TxDOT in its discl
providedhoweverthat, subject to applicable Law, TXxDOT may, in its discretion, lower the level of Maintenan
Security requiteAny additional costs incurred as a result of actions taken by DB Contractor to comply with tl
Section 3.5i8 connection with the performance by DB Contractor of (i) any Increased Capital Maintenance shal
borne solely by DB Contractor, amy @hange Orders may be included in the increased Maintenance Price as
permitted in accordanceS¥ittion 10

3.6 Coordination with Other Parties

3.6.1 DB Contractor shall fully cooperate with, and shall be solely responsible for
coordinating its activities andtemance work with the activities and work undertaken by the personnel and
contractors of TxDOT, other Governmental Entities, Utility Owners and other third parties that will be performin
or activities at or adjacent to or in the vicinity ¢gédheiretoding maintenance activities fdaiN@ined
Elements and Capital Asset Replacement Work performed by TxDOT or third parties in accordance with this
TxDOT will provide reasonable notice to DB Contractor of permits issued by olx[BoVetinanamtal
Entities, Utility Owners and other third parties to access the Project for the purpose of performing such wo
activities.

3.6.2 DB Contractor shall schedule the Maintenance Services as reasonably necessary tc
accommodate the work or atttesities of such third parties and shall not hinder or interfere with such work or
activities.

3.6.3 Except as otherwise providéédtion 1B Contractor shall not be entitled to a
Change Order arising out of the work or other activities (includitenamse meork) undertaken by the
personnel and contractors of TxDOT, other Governmental Entities, Utility Owners or other third parties.

3.64 Except as otherwise provid&édtion 10f DB Contractor asserts that any third
parties have hindered or intdrferi t h t he progress or performance of
sole remedy shall be to seek recourse against such third parties.

3.6.5 DB Contractor shall not enter into any agreement with any Governmental Entity,
Utility Owner, railroad, ptppsvner or other third party having regulatory jurisdiction over any aspect of the Projec
or the Maintenance Services or having any property interest affected by the Project or the Maintenance Service
in any way purports to obligate TxDOT ,soorsiamglies that TxDOT has an obligation to the third party, to carry
out any installation, design, construction, maintenance, repair, operation, control, supervision, regulation or
activity after the expiration or termination of this CMA @ilesthd@ixidse approves such obligation in its
discretion. DB Contractor has no power or authority to enter into any such agreement with a third party in the n:
or on behalf of TXDOT.
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3.7  Transition Requirements

At the expiration of the Maintenance Pexind earlier termination of this CMA, DB Contractor shall
ensure and certify in writing that (a) the Maintained Elements can be safely used for their intended purpose an
the Maintenance Services have been performed in accordance with ¢h€ekrboobithents, Governmental
Approvals and applicable Law, (b) there are no DB Contractor Releases of Hazardous Materials within, on,
under the Maintenance Limits, and (c) except as previously disclosed in writing to TxDOT, there is no litig
pending regarding the Maintenance Services or the Project by any ERelatedr&ctoty. No later than 60
days prior to the end of the Maintenance Period or upon earlier termination of the CMA, DB Contractor shall p
the Maintenance Transitiom &ba deliver all final Record Documents relating to the Capital Asset Replacement
Work performed under this CMA in accordance with Sections Exlaibd 3.7 of

3.8  Waste Disposal and Hazardous Materials
3.8.1 General Requirements

3.8.1.1 DB Contractor shall manageeg,scontain, transport, and dispose of,
or cause the disposal of, all waste, residue, construction debris, materials, Hazardous Materials, Recogr
Environmental Conditions, and supplies that are produced, used or generated as a resuf ahthBBRctivitie
ContracteRelated Entity in accordance with all applicable Laws and Governmental Approvals. The forego

obligations also apply to DB Contractor Rel eases
Hazardous Materials shalfpopriately trained in Hazardous Materials handling and disposal. DB Contractor
shall provide evidence of such personnel 6s traini

3812 For any Hazardous Materials that
under this CMA, DB Contractor shall beesplehsible for all costs of Hazardous Materials Management and for
restoring the real property affected thereby to its condition prior to the Release of Hazardous Materials, includ
the extent required, any grading and reinforcement neestsarihio weidigaring and functional capacity of
the Project. If, within a reasonable time (as determined by TxDOT) after a Release of Hazardous Materials for
DB Contractor is responsible, DB Contractor has not taken S#itiionrgig§rZxDOT may undertake such
action itself. I n such event, DB Contractor shal’
resul t of DB Contractoros failure, and shall do s
reimbursement, TXDOT may elect, in its discretion, to deduct such amounts from any amounts payable t
Contractor under this CMA.

3.8.2 Procedures for Hazardous Materials Management

3.8.2.1 If, during the course of the Maintenance Services, DB Contractor
encounters Hardous Materials or Recognized Environmental Conditions, DB Contractor shall (a) promptly nc
TxDOT in writing and advise TxDOT of any obligation to notify Governmental Entities under applicable Law
notify such Governmental Entities as reqaipptidaple Law, and (b) take reasonable steps, including design
modifications or construction techniques, to avoid excavation or dewatering in areas with Hazardous Materi
Recognized Environmental Conditions. Where excavation or dewatering bfatdésizdsdor Recognized
Environmental Conditions is unavoidable, DB Contractor shall utilize appropriately trained personnel and shall
the most casffective approach to Hazardous Materials Management, unless otherwise directed by TxDO
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Wherewve feasible and consistent with the CMA Documents, applicable Law and Good Industry Practic
contaminated soil and groundwater shall not be disftesed off

3.8.2.2 Except where DB Contractor is required to take immediate action under
the CMA Documents or gipdid.aw, DB Contractor shall afford TXDOT the opportunity to inspect sites containing
Hazardous Materials or Recognhized Environment al C
ability to ascertain the nature and extent of theat@iam

3823 DB Contractordés rights to a Chan
delays directly attributable to performance of Hazardous Materials Management Seetisgt 1681 2n
Notwithstanding anything herein to the contrary, for any Haededohdaagement for which DB Contractor
is not responsible un8ection 3.8.DB Contractor shall only perform such Hazardous Materials Management
pursuant to a Directive Letter or an executed Change Order issued by TxDOT in Sectimiatendith
TxDOT reserves the right, in its discretion, to perfdamasdohs Materials Management itself, including by
contract with a third party, in which case DB Contractor shall not be responsizerdousudaterials
Managememind shall noebentitled to any increase in the Maintenance PriceHazasdobs Materials
Management.

3.8.3 Hazardous Material Generator

3.8.3.1 As between DB Contractor and TxDOT, TxDOT shall be considered the
generator of, and assume generator responsibility for Hazardous Materials other than DB Contractor Releas
Hazardous Materigimvidedhoweverthat the foregoing shall not predldidgitcany rights or remedies that
TxDOT may have against third parties, including prior owners, lessees, licensees and occupants of the Project

3.8.3.2 As between DB Contractor and TxDOT, DB Contractor shall be
considered the generator of and agpemaeator responsibility for DB Contractor Releases of Hazardous
Materials.

3.8.3.3 TxDOT has exclusive deemaking authority regarding selection of
the destination facility to which Hazardous Materials, other than DB Contractor Releases of Haalhrdous Materia
be transported.

3.8.3.4 To the extent permitted by applicable Law, TxDOT shall defend,
indemnify and hold harmless DB Contractor fparythilaims, causes of action and Losses arising out of or
related to generator responsibility for Hazardouddviatkiihh TXDOT is considered the generator pursuant to
thisSection 3.8.3

3.84 Hazardous Material Generator Liability of DB Contractor

DB Contractoré6s I|liability as the generator
not be compensable tgdoBtractor or entitle DB Contractor to schedule relief.
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3.85 Hazardous Materials Brought to Project ROW by DB Contractor

DB Contractor shall be solely responsible for (a) compliance with all Laws and Government
Approvals applicable to Hazardous Mateuigté bnbo the Site by any DB ConRatdted Entity, (b) use,
containment, storage, management, transport and disposal of such Hazardous Materials in accordance with the
Documents, and (c) payment of all Losses associated with, arisirgealita$ochdiazardous Materials.

3.8.6 Governmental Approvals Relating to Hazardous Materials Management

DB Contractor shall be solely responsible for obtaining all Governmental Approvals relating
Hazardous Materials Management, including federal arfdc&tatater and groundwater discharge permits and
permits for recycling or reuse of Hazardous Materials. DB Contractor shall be solely responsible for complianc
such Governmental Approvals and applicable Laws, including those governing tifewarsgteapmtfiles,
waste manifests and bills of lading.

3.9  Governmental Approvals

3.9.1 DB Contractor shall identify and obtain all Governmental Approvals and consents
from any other Person required in connection with the Maintenance Services, rad gxehseoBikaept to
the extent arising from a Force Majeure Event édifedi€dTChange, DB Contractor shall be responsible for
any and all costs, including any liability, penalties, expenses, damages or delays resulting from any susper
terminatin, interruption, denial or nonrenewal of, or failure to obtain, any Governmental Approval.

3.9.2 If any Governmental Approvals required to be obtained by DB Contractor must
formally be issued in the name of TXDOT, TxDOT shall cooperate with DB COntractor; s @Bt or 6 s e X |
obtain such Governmental Approvals as may be reasonably requested by DB Contractor. DB Contractor sh
responsible for preparing all documentation necessary for any application for a Governmental Approval. Pr
submittingp a Governmental Entity any application for a Governmental Approval (or any proposed modificat
renewal, extension or waiver of a Governmental Approval or provision thereof) that must be formally issued
name of TxDOT, DB Contractor shall sudimatpplication, together with any supporting environmental studies

and analyses, to TxDOT for approval.

3.9.3 DB Contractor shall comply with all conditions imposed by and undertake all actions
required by or necessary to maintain in full force an@e¥frtratintal Approvals, including performance of all
environmental mitigation measures required by the CMA Documents or Governmental Approvals, except t
extent (if any) that responsibility for performance of such measures is expressly agsigribd ©OMADO
Documents.

3.10 Software Compatibility

3.10.1 Unless otherwise specifically stated in the CMA Documents, DB Contractor is
responsible for assuring that all software it uses for any aspect of the Project is compatible with software us
TxDOT. RK€E€o mp at Jewiened.1Means thah TxBOT is able to load or import all DB Contractor
provided el ect r orurrentdofiwhre sith nosnodificatiolsx ppe@afatos or tidjustments. Prior
to using any software or version of agfowéinen in use by TxDOT, DB Contractor must obtain written approval

from TxDOT. I n addition, DB Contractor shall pr o
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copies of the software, any fiware, easdsaayr training ireasenaldye s f
necessary to assure that TxDOT is able to implement compatible usage of all software utilized by DB Contractc

3.10.2 In addition to all other requirements set forth in the CMA Documents, DB Contractot
shall submit all documen, correspondences and Submittals to Tx
for the Project unless otherwise directed by TxDOT. NotBectiontBid0O®errides or otherwise alters or
amends in any way any other provision regardamgergguior notice, correspondences, Submittals or other
communications to TxDOT as set forth in the CMA Documents, including the requireSesiigrséBftfth in
For the avoidance of doubt, posting a document to SharePoint shall not iguaffswash rdoeument by
TxDOT for any purpose under the CMA Documents.
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SECTION 4.  MAINTENANCE TERM

The term of this CMA includes -geéivanitial optional term that TXDOT may extend by up to two
additional fiweear optional terms, in each case to be implemenfeda & OTds di screti on. Th
CMA, including all extensions thereof, is 15 years.

4.1 Initial Maintenance Term

41.1 The initial maintenance term shall commence on the Initial Maintenance Term
Commencement Dagmvidedhat TxDOT, in its disanetias issued Maintenance NTP1 in accordance with
Section 2,Jand shall continue for a period of five years, unless terminated earlier in accordance with the term:
t hi s Qrivial Mdirttehaace esm .

4.1.2 PreCMA Transition and Condition Inspection
4.1.2.1 General Transition Requirements

After TxDOT issues Maintenance NTP1, DB Contractor shall coordinate with TxDOT1
to achieve a smooth transition of maintenance activities from TxDOT so that DB Contractor is mobilized and re
commence the Maintenancec8smpon the Initial Maintenance Term Commencement Date.

4.1.2.2 Inspections

Immediately following the issue of Maintenance NTP1, DB Contractor and TxDOT
shall jointly perform aqmedition inspection.

4.1.2.3 Updates to MMP

Following the prendition inspection, DB Contractor shall update the MMP as
needed based on theqmedition inspection in accordance with the procedures for updates to the MMP set forth |
Section 5.5.3

4.1.3 For the avoidance of doubt, during the p&rodhirthe warranties under the
DesigBuild Contract are in effect, for any failures of any of the work that is the subject of such warranties,
Contractor shall be required to correct such work pursuant teBihi&d asignact and shall bearotts ¢
associated with correcting such warranted work under-Bhel@€sigtract, and these costs are not included in
the Maintenance Price set fdgtkhibit 4

4.2 Additional Maintenance Terms

4.2.1 TxDOT, in its discretion, shall have the option tceeet@matithis CMA for up to
two additional fiyear terms for a maximum of 15 years. Each addiiesmatdive shall commence as of the
expiration of the prior Maintenance Term and continue for a period of five years unless terminated earli
acordance with the terms of this CMA.

4.2.2 If TXDOT elects to exercise its option rights for an additional Maintenance Term,
TxDOT shall issue the applicable Maintenance NTP on or before 90 days prior to the scheduled expiration ¢
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prior Maintenance TerrixDOT does not issue Maintenance NTP2 or Maintenance NTP3 by the applicable
deadline set forth in 8estion 4.2.ZxDOT shall be deemed to have terminated this CMA as Sestidimed in
14.9
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SECTION 5. MANAGEMENT AND ADIETNRATION
5.1 TxDOT Responsibility for glDecisions

All policy decisions regarding the use, operation and maintenance of the Project shall rest sol
with TxDOT.

5.2  Use of the Project

DB Contractor shall not use the Project, the Project ROW or any of the premises provided |
TxDOT for any pumaosther than the performance of Maintenance Services in accordance with the CMA
Documents. At the discretion of TXDOT, DB Contractor may use the Project ROW for the temporary staging/sto
equipment for a reasonable period while DB Contractoirig pafotenance Services. DB Contractor shall not
be entitled to, and shall not purport to, grant the use of the Project or the Project ROW to anyone without the \
approval of TXDOT. DB Contractor shall have no interest, right or tieojedrdpttiee Project ROW.

5.3 Document Management Requirements

DB Contractor shall establish and maintain an electronic document control system in accordar
with Section 3.5¢hibit 2

5.4  Maintenance Manager; Qualifications of Employees

541 At all times duritige Maintenance Period, DB Contractor shall provide (a) a
Maintenance Manager approved by TxDOThaghdéulli)responsibility for the prosecution of the Maintenance
Services, (ii) acts as agent and shall be a single point of contact in alhaldtéBBCbetractor, and (iii) is
available to respond to TxDOT or TxDOT6s Authori z
will be responsible for all safety aspects of the Project during the Maintenance Period.

5.4.2 On or before 60 Dayter TXxDOT issues a Maintenance NTP, DB Contractor shall
obtain TxDOTb6s prior approval for any change to t

5.4.3 During the Maintenance Period, DB Contractor shall promptly notify TXDOT in writing
of any propodechanges in the person serving as the Maintenance Manager. DB Contractor shall not change,
permit any change in, the person serving as the Maintenance Manager without the prior written consent of T»
Before DB Contractor replaces the Maintenagay, MaDOT shall be given the opportunity to interview and
approve or disapprove the replacement candi dat e.
shall include a proposed replacement, with equivalent or better qualificdtiongvahabéhabithin 30 Days
after TxDOT6és approval. Any request shalll be subm
and approval rights, for an approved replacement to be in position without a gap in coitimuity of the posit

544 All individuals performing Maintenance Services shall have the skill and experience
and any licenses or certifications required to perform the Maintenance Services assigned to them. If Tx
determines, in its discretion, that any Person empBy@ohina@or or any Subcontractor is not performing the
Maintenance Services in a proper and skillful manner or is detrimental to the progress of the Maintenance Se
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and/or the Project, then, at the written request of TXDOT, DB ContractosistaPeesoovieom the Project,
and such Person shall not be reemployed on the Project without the prior written approval of TxDOT.

545 DB Contractor shall designate in writing one or more field representatives who shall
have onsite field and office autloorégresent and act for DB Contractor. A field representative shall be present
within the Maintenance Limits at the job site at all times while Maintenance Services are in progress. DB Cont
shall provide to TXxDOT phone, email addresses and magdontiabMaintenance Manager and all such field
representatives. TXDOT requires the ability to contact the Maintenance Manager and all such field representati
hours per Day, seven Days per week.

5.4.6 DB Contractor acknowledges and agrees that thietlis&@A by TXDOT to DB

Contractor was based, in large part, on the qualifications and experience of the personnel listed in the Propos
DB Contractordés commitment that such individuals
Services. DB Contractor represents, warrants and covenants that such individuals are available for and will ful
roles identified for them in the Proposal in connection with the Maintenance Services. Unless otherwise agreec
TxDOT in writing,cBuindividuals shall be available for the Maintenance Services and shall maintain active
involvement in the prosecution and performance of the Maintenance Services in accordance with the appi
Maintenance Management Plan.

5.4.7 Intentionally Deleted

5.4.8 If the idividual filling the role of Maintenance Manager is not available for the
Maintenance Services or does not maintain active involvement in the prosecution and performance of
Maintenance Services and such individual has not been replaced by @ppiodeddosl TxDOT, DB
Contractor acknowledges that TxDOT, the Maintenance Services and the Project will suffer significant
substantial additional Losses due to the unavailability of an approved individual to fill the Maintenance Manage
and thait is impracticable and extremely difficult to ascertain and determine the actual Losses that would accrt
TxDOT in such event. Therefore, sul§ectiom 5.4.%r each day (x) beginning on, (i) if DB Contractor has not
yet submitted a proposethcement to TxDOT, (A) the date immediately followantaytper@@ after the
Maintenance Manager role is vacated due to death, retirement, injury or no longer being employed by the appl
DB ContractRelated Entity (except where such employaeedsto an affiliated company) or (B) the date
immediately following theasperiod after the Maintenance Manager role is vacated for any other reason, as
applicable, or (ii) if DB Contractor has submitted a proposed replacement to TxD@hijcthd xiaTon
rejects the proposed replacement for the vacated Maintenance Manager role, and (y) ending on (and excludin
date on which such role has been filled by an individual approved by TxDOT, DB Contractor agrees to pay to T
a Key Personnelavailability Fee as follows as deemed compensation to TxDOT for such Losses:

POSITION KEY PERSONNEL UNAVAILABILITY FEE
Maintenance Manager $5,000 per day
549 DB Contractor understands and agrees that any Key Personnel Unavailability Fees

payable in accordance Sfttion 5.4&e in the nature of liqguidated damages and not a penalty and that such
sums are reasonable under the circumstances existing as of the Effective Date. DB Contactor shall pay to T
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within 10 Business Days af teferrfronDIBDOC.dmlieurofireimborsetent, r e c
TxDOT, in its discretion, shall have the right to deduct such Key Personnel Unavailability Fees from any am
owed by TxDOT to DB Contractor or to collect such Key Personnel Unavailability Feestteomf @ngditond, |

or Guaranty furnished in accordance with this CMA. Notwithstanding the foregoing, DB Contractor shall not be
for Key Personnel Unavailability FeeSantien 5.4.8 (a) DB Contractor removes or replaces such person at

the diragon of TXxDOT, (b) such individual is unavailable due to death, retirement, injury or no longer being empl
by the applicable DB ContrRetiated Entitprovidedhat moving to an affiliated company shall not be
considered grounds for avoiding amgtyes) or (c) DB Contractor identifies the replacement for the Maintenance
Manager within 60 Days after issuance of any Maintenprmedddiitiweverin each case, DB Contractor

shall promptly propose to TXDOT a replacement for such personnedi ivhich d u a | shall be s
prior written approval. Following any -&agpr©ved substitution or replacement of the Maintenance Manager
pursuant to the terms hereof, the new individual shall be considered the Maintenance Managedtar all purpose
this CMA, including the provisionsQgdhan 5.4.9

5.4.10 DB Contractor acknowledges and agrees that the Maintenance Manager position is 0
critical importance to TxDOT and the Project. In addition to the approval rights of TXDGEaiidsthh in this
and the Key Personnel Unavailability Fees seSéatibnrb.4.8 the individual in the Maintenance Manager
position leaves that position for a reason other than asSettioritbid.9fhrouglic) TxDOT shall have the
right taterminate this CMA for default @sd¢ion 12unless DB Contractor provides TXxDOT a replacement
acceptable to TxDOT within 30 Days after the earlier of (a) the date on which such individual has left his/her pc
or (b) DB Contractor or TXDOT es@ware that such individual intends to leave his/her position.

5.5 Maintenance Management Plan

551 DB Contractor shall submit the Maintenance Management Plan (MMP) to TxDOT fol
review and approval in its discretion no later than 60 days after issuanneeoNVRIt®B Contractor may
not commence Maintenance Services until TXDOT has approved the applicable MMP.

55.2 The MMP is an umbrella document t hat
approach, strategy, and quality procedures to maintain the MaiendsénaodEdehieve all requirements of the
CMA Documents. The MMP shall define the process for maintenance of the Maintained Elements throughot
Maintenance Period. Unless otherwise agreed or required by TxDOT, the MMP shall be consistent with
maintaance approach and MMP submitted with the Proposal.

553 TxDOT shall review the MMP and each update thereto and shall meet with DB
Contractor within 30 days after DB Contractor submits the MMP to discuss any revisions, clarifications or poi
disagreementxDOT will either approve the MMP or disapprove the MMP with comments or objections in writ
within 15 days of such meeting. If TXDOT disapproves the MMP, DB Contractor shall, within 10 days of rec
such disapproval, submit to TXDOT a revisediptife dnereto, as applicable.

554 As part of the MMP, DB Contractor shall submit a Maintenance Services Quality
Management Plan in accordance with Sectiofthibi af
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5.6  Maintenance Services Report

For each quarterly period during the MaintenanceDBe@Goatractor shall submit to TxDOT a
Maintenance Services Report meeting the requirements of SeEtbibib2Tbe Maintenance Services
Report shall be submitted to TXDOT on or before the 10th day of the month following the gragtiofithe quarterly

5.7 Inspection and Testing
571 DB Contractor Inspection and Testing

5.7.1.1 DB Contractor shall perform the inspection, sampling, testing, quality
control and quality assurance necessary for DB Contractor to comply with its obligations under the CMA Docun

5.7.1.2 DB Contractor shall carry out General Inspections, Specialist
Inspections and Audit Inspections in accorddadeimtitAnd the MMP. DB Contractor shall use the results of
General Inspections, Specialist Inspections and Audit Inspections totroaitiionaasd service levels, and
to develop programs of maintenance and Capital Asset Replacement Work to minimize the effect of Mainter
Services on Users and other members of the public.

57.2 Oversight, Inspection and Owner Verification Testing by arBbQ@thers

All materials and each part or detail of the Maintenance Services shall also be subject to oversic
inspection and owner verification testing by TxDOT and other Persons desighated by TxDOT. At all poin
performance of the Mainten&mgices at which specific approvals by TxDOT are required by the CMA
Documents, DB Contractor shall not proceed beyond that point until TXxDOT has made such approval or waiv
right in writing to approve. DB Contractor hereby consents to sudhspeetsighaind owner verification
testing. Upon request from TxDOT, DB Contractor shall furnish information to such Persons as are designat
such request and shall permit such Persons access to the Project and all parts of the Maintenance Services.

5.7.3 Obligation To Uncover Finished Construction Work

Whenever DB Contractor performs design work and construction work as part of the Maintenar
Services, such work shall be governed by the requirements for Design Work and Construction Work (each as d
inthe DBC) as set forth in the DBsighContract and shall follow the procedures for design work and construction
work set forth in the PMP. DB Contractor shall inform TxDOT in writing of any construction work to be perfc
under this CMA that iseativered to allow adequate opportunity to TxDOT to inspect and test such work. DE
Contractor shall remove or uncover such portions of the finished work as directed by TxDOT. After examinati
TxDOT and any other Persons designated by TxDOT, DBsBaltrastore the work to the standard required
by the CMA Documents. If the work exposed or examined is not in conformance with the requirements of the
Documents, then uncovering, removing and restoring such work and any delay occaalbbedatheBby sh

Contractorés <cost. Furthermor e, any construction
opportunity for prior inspection by TxDOT or without inspection in accordance with CMA Documents may be ol
uncovered, removedeosrt or ed at DB Contractoro6s cost, even | f

uncovering. Except with respect to the construction work done or materials used without providing TXDOT ade
notice as described in the foregoing sentenceoik theposed or examined undeBeti®mn 5.7.3 in
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conformance with the requirements of the CMA Documents, DB Contractor shall be entitled to recover
reasonable and documented cost of such efforts.

5.8  Effect of Oversight, Spot Checks, Audits, TRsteptance and Approvals
5.8.1 Oversight and Acceptance

The oversight, spot checks, monitoring, inspections, verifications, audits, tests, reviews
acceptances and approvals conducted by TXxDOT and other Persons do not constitute acceptance of Nonconfc
Work(except in limited circumstances as expressly pi®eitanhib.9.2r waiver of any warranty or legal or
equitable right with respect thereto. TXDOT may request and is entitled to remedies for Nonconforming Worl|
may identify additional Mainten&ervices that must be done to bring the Maintenance Services into compliance
with the requirements of the CMA Documents at any time, regardless of whether TXDOT or any such Per
conducted or waived previous oversight, spot checks, moniteong, wesilieettions, audits, tests, reviews,
acceptances or approvals.

5.8.2 No Estoppel

5.8.2.1 DB Contractor at all times shall have an independent duty and
obligation to fulfill the requirements of the CMA Documents. DB Contractor shall not be ratengetb of its obligat
perform the Maintenance Services in accordance with the CMA Documents, or any of its Warranty or inde
obligations, as the result of oversight, spot checks, audits, reviews, tests or inspections performed by any Pel
approvals or acceptanoede by any Persons, or any failure of any Person to take such action. DB Contracto
agrees and acknowledges that any such activity or failure to conduct any such activity by TxDOT:

@) Is solely for the benefit and protection of TxDOT;

(b) Does not relie DB Contractor of its responsibility for the selection and the
competent performance of all DB CoiiRedated Entities;

(© Does not create or impose upon TxDOT any duty or obligation toward DB
Contractor to cause it to fulfill the requirerhen®vbA tDocuments;

(d) Shall not be deemed or construed as any kind of warranty, express or
implied, by TxDOT;

(e) May not be relied upon by DB Contractor or used as evidence in determining
whether DB Contractor has fulfilled the requirements of thengms; Bod

()] May not be asserted by DB Contractor against TxDOT as a defense, legal or
equitable, t o, or as a waiver of or relief from,
Documents.

5.8.2.2 TxDOT shall not be precluded or estdppesy measurement,
estimate or certificate made at any time, or by making any payment, from showing that any such measurel
estimate or certificate is incorrectly made or untrue, or from showing the true amount and character of
Maintenance Seedqerformed and materials furnished by DB Contractor, or from showing that the Maintenan
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Services do not conform in fact to the requirements of the CMA Documents. Notwithstanding any such measure
estimate or certificate, or payment made in eedbatawith, TXDOT shall not be precluded or estopped from
recovering from DB Contractor and any of its Guarantors or Sureties such damages as TxDOT may susta
reason of DB Contractorés failure to comply with

5.8.3 Release

Tothe maximum extent permitted by law, DB Contractor hereby releases and discharges TxDC
from any and all duty and obligation to cause DE
requirements of the CMA Documents.

5.9  Nonconforming Work
5.9.1 Corection of Nonconforming Work

59.1.1 Subject t&ection 5.9.2DB Contractor shall correct Nonconforming
Work so as to conform to the requirements of the
may not have discovered the Nonconforming Mok rei@ve DB Contractor of its responsibilities to correct
such Nonconforming Work.

5.9.1.2 Unless TxDOT agrees to permit Nonconforming Work in accordance
withSection 5.9.A8onconforming Work shall be removed and replaced so as to conform to shaf thguirement
CMA Documents at DB Contractorés cost and without
and DB Contractor shall promptly take all action necessary to prevent similar Nonconforming Work from occur
the future. The fabat TXDOT may not have discovered the Nonconforming Work shall not constitute ar
acceptance of such Nonconforming Work. If DB Contractor fails to correct any Nonconforming Work within 10 ©
receipt of notice from TxDOT requesting correctiartn Nioifcgunforming Work cannot be corrected within 10
days and DB Contractor fails wofdajle to TXDOT a schedule acceptable to TxDOT for correcting any such
Nonconforming Work within sudaylperiod, (bdmmence such corrective Work within-gaghpéflod and
(c)thereafter diligently prosecute such correction in accordance with such approved schedule to completion,
TxDOT may cause the Nonconforming Work to be remedied or removed and replaced and may deduct the c
doing so from any maendye or to become due DB Contractor or obtain reimbursement from DB Contractor fo
such cost.

5.9.2 Agreement To Allow Nonconforming Work To Remain Uncorrected

59.2.1 If TxDOT agrees to allow any Nonconforming Work to remain
uncorrected, TxDOT shall be entitledliarssiment of a portion of the Maintenance Price in an amount equal to
the greatest of (a) the amount deemed appropriate by TxDOT to provide compensation for known impacts
affected Persons (including TxDOT), such as future maintenance andetatieg toshe Nonconforming

Work, (b) the amount of the Maintenance Price al/l
cost savings associated with its failure to perform the Maintenance Services in accordance witbfthe requireme
the CMA Documents or (d) all/l or a percentage, t o

Nonconforming Work. Such reimbursement shall be payable to TxDOT within 10 Days after delivery of an ir
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therefor to DB Contra&tternatively, TxDOT, in its discretion, may deduct the amount of such costs and expense
from any sums TXDOT owes to DB Contractor pursuant to this CMA.

5.9.2.2 DB Contractor acknowledges and agrees that TxDOT shall have
discretion regarding the correction-@srnection of Nonconforming Work and shall have discretion with regard to
the amount payable in connection therewith. Payment, reimbursement or deduction of the amounts owing to T
under thisSection 5.9.8hall be a condition precedent to allovabdé@phNonconforming Work to remain
uncorrected.

5.9.2.3  Where such Nonconforming Work is allowed to remain uncorrected in
accordance with tBection 5.9déhd such Nonconforming Work requires that a Performance Requirement different
to that set forth in the Perdoce and Measurement Table to this CMA is necessary, TxDOT shall establish sucl
different Performance Requirement for such Nonconforming Work.
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SECTION 6. CONTRACTING AND LABRRACTICES
6.1 DBE Requirements

6.1.1 DB Contractor shall comply with the TXDOT DisadBasiagesl Enterprise

(DBE) program in effect as of the date on which a Maintenance NTP is issued by TxDOT and shall undertake
faith efforts to encourage DBE participation in the Maintenance Services and maintaining and submif
documentation as reepliiby the TXDOT DBE program. DB Contractor shall submit the documentation require
under TxDOT6s DBE program within 90 days foll owin
Program is to ensure that DBEs and HUBs have an equaltoppattaipife in the performance of contracts
financed in whole or in part with federal or State funds. In the event of any conflict between 49 CFR Part 2¢
TxDOT DBE Rules, the former shall prevail.

6.1.2 In the event of any change in the DBE progréime afée of issuance of a
Mai ntenance NTP that would materially impact DB
Contractor to TxDOTO6s reasonable satisfaction, T X

cost increasdemonstrated by DB Contractor as a result of the change in the DBE program or (b) requi
compliance with the TxDOT DBE program requirements in effect as of the Proposal Due Date instead of the
program in effect on the date of issuance of teddplicenance NTP.

6.2 NonDiscrimination; Equal Employment Opportunity

6.2.1 DB Contractor shall not, and shall cause the Subcontractors to not, discriminate on
the basis of race, color, national origin or sex in the performance of the Maintenanceh8eBlit&s under
Documents. DB Contractor shall carry out, and shall cause the Subcontractors to carry out, applicable require
of 49 CFR Part 26. Failure by DB Contractor to carry out these requirements is a material breach of this CMA,
may result in the¥mination of this CMA or such other remedy as TxDOT deems appropriate.

6.2.2 DB Contractor shall include the terms and condiemt®rof6.2.h every
Subcontract, and shall require that such terms and conditions be included in all Subcamtiexsts atlzdit o
such provisions will be binding upon each Subcontractor.

6.2.3 DB Contractor confirms for itself and all Subcontractors that DB Contractor and eact
Subcontractor each have an equal employment opportunity policy ensuring equal enptpymittubpportu
regard to race, color, national origin, sex, age, religion or handicap; and that DB Contractor and each Subcont
each maintain no employee facilities segregated on the basis of race, color, religion or national origin. DB Cont
shallcomply with all applicable Laws relating to equal employment opportunity and nondiscrimination and ¢
require its Subcontractors to comply with such Laws.

6.3 Subcontracts

6.3.1 Each instrument evidencing any agreement of DB Contractor with any Subcontracto
shdl provide that, pursuant to terms in form and substance satisfactory to TxDOT, (a) the rights of DB Contr
under such instrument are assigned to TxDOT contingent only upon written notice from TxDOT or its succes
assign following default by DBd@tor or termination or expiration of this CMA, and (b) all warranties (express anc
implied) of such Subcontractor shall inure to the benefit of TXDOT.
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6.3.2 All Subcontractors must be approved by TxDOT in writing. DB Contractor shall
provide TxDOT with adfsall Subcontractors from time to time upon request, shall allow TXDOT access to al
Subcontracts and records regarding Subcontracts, and shall deliver to TXDOT, within 10 Days after execution, |
of all Major Subcontracts and, within 10 Dagsegfiteof a request from TxDOT, copies of all other Subcontracts
as may be requested.

6.3.3 The appointment of Subcontractors by DB Contractor will not relieve DB Contractor o
its responsibility hereunder or for the quality of the Maintenance Seraisegrovideddny it. DB Contractor
will at all times be held fully responsible to TxDOT for the actions, omissions, negligence, intentional miscondt
breach of applicable Law or contract by its Subcontractors and persons employed by themna@nd no Subco
entered into by DB Contractor will impose any obligation or liability upon TxDOT to any such Subcontractor or
its employees. Nothing in this CMA will create any contractual relationship between TxDOT and any Subcontra
DB Contractor.

6.3.4 The following additional requirements shall apply to Key Subcontractors:

6.3.4.1 DB Contractor shall not terminate any Subcontract with a Key
Subcontractor, or permit or suffer any substitution or replacement of a Key Subcontractor, unless the
Subcontractor:

@) is no longer in business, is unable to fulfill its legal, financial, or business
obligations, or can no longer meet the terms of the teaming agreement with DB Contractor;

(b) voluntarily removes itself from DB

(© fails to providesafficient number of qualified personnel to fulfill the duties
identified during the Proposal stage.

6.3.4.2 If DB Contractor makes changes to a Key Subcontractor in violation of
Section 6.3.4.DB Contractor shall pay to TXxDOT 100% of any cost savirfgameakeltitgnge.

6.3.5 Each Subcontract shall:

(a) Set forth a standard of professional responsibility or a standard for
commercial practice equal to prudent industry standards for work of similar scope and scale and shall set
effective procedures fomgl@nd change orders.

(b) Require the Subcontractor to carry out its scope of work in accordance with
the CMA Documents, the Governmental Approvals and applicable Law, including the applicable requirements
TxDOT DBE program.

(© Set forth warrantiggiaranties and liability provisions of the contracting
party in accordance with good commercial practice for work of similar scope and scale.

(d) Be fully assignable without cost or modification to TXDOT, such assignability
to include the benefit oSalicontractor warranties, indemnities, guarantees and professional responsibility anc
include express requirements that (i) it will maintain usual and customary books and records for the type and
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of operations of business in which it is engagsshggrgctor, equipment supplier, designer, service provider), (ii)
permit audit thereof by DB Contractor, and provide progress reports to DB Contractor appropriate for the type ¢
it is performing sufficient to enable DB Contractor to preeide thes required to furnish TXDOT under this
CMA; and (iii) all ow TxDOT to assume the benefit
obligations of DB Contractor accruing after the date of assumption by TxDOT.

(e) Expressiyclude a covenant to recognize and attorn to TxDOT upon receipt
of notice from TxDOT that it has exercised its rights under this CMA, without necessity for consent or approva
DB Contractor or to determine whether TXDOT validly exercised s righ8, aCont r act or 6 s cc
and release any claim or cause of action against the Subcontractor arising out of or relating to its recognitiol
attornment in reliance on any such notice.

) Not be assignable by the Subcontractor withoueDBCaentr 6 s pr i or
consent.

(9) Expressly include requirements that the Subcontractor will (i) maintain usual
and customary books and records for the type and scope of operations of business in which it is engaged, (ii) |
audit thereof with respedhe Project or Maintenance Services by each of DB Contractor and TXxDOT pursuant t
Section 17.dnd, (iii) provide progress reports to DB Contractor appropriate for the type of work it is perform
sufficient to enable DB Contractor to providerthé repequired to furnish TxDOT under this CMA.

(h) With respect to any Subcontract, that when aggregated with all Subcontracts
between DB Contractor and such Subcontractor for the same year is in excess of $100,000, (i) be terminable
Subcontdor only for cause; and (i) include an indemnity from the Subcontractor in favor of DB Contractor anc
Indemnified Parties against any and all Losses arising out of, related to or associated with the actions, omis:
negligence, intentional mismandr breach of applicable Law or contract by the Subcontractor or any of its officers
employees, agents or representatives.

0] Include the right of DB Contractor to terminate the Subcontract in whole or in
part upon any Termination for Convenighte @MA without liability of DB Contractor or TxDOT for the
Subcontractorodos | ost profits or business opportun

()] Expressly require the Subcontractor to participate in meetings between DB
Contractor and TxDOT, upon TxDOTO s request, conc
providedhat all direction to such Subcontractor shall be providednbadii, @ngrovidedurtherthat
nothing in thidause (j$hall limit the authority of TXDOT to give such direction or take such action that, in its
opinion, is necessary to remove an immediate and present threat to the safety of life or property.

(K Expressly provide that all Liens, claims and charges of the Subcontractor
and its Subcontractors, suppliers or other vendors at any time shall not attach to any interest of TxDOT in the F
or the Site.

)] Be consistent in all other respects with the terms and conditions of this CMA
to the extent such terms and conditions are applicable to the scope of work of such SubcoB8gatitors, including
14.7.1and include all provisions required by this CMA.
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6.3.6 DBContractor shall not amend any Subcontract with respect to any of the foregoing
matters without the prior written consent of TxDOT.

6.3.7 DB Contractor shall not enter into any Subcontracts with any Person then debarred o
suspended from submitting bids byexrgy @f the State.

6.3.8 DB Contractor shall include a provision in each Subcontract requiring the
Subcontractor to maintain all licenses required by applicable Laws.

6.3.9 Al l Subcontract s -angth, bnd dnftdrmsine less faverabteh a | |
to DB ©ntractor than those offered taffilistes.

6.4  Job Training Plan and Small Business Opportunity Plan

6.4.1 DB Contractor6s iJob Training Pl ano
applicable to the Maintenance Services are sdbxhitlit i6The purposd the Job Training Plan and Small
Business Opportunity Plan is to ensure that inexperienced and untrained workers have a reasonable opportul
participate in the performance of the Maintenance Services through apprenticeships, trainingesigb similar meas
maintain and grow a diverse, skilled work force. DB Contractor shall perform and comply with all requiremen
forth in of the Small Business Opportunity Plan. DB Contractor may electthejpbotidmiog. If DB
Contractor makes thecebn, it shall provide a written notice to the Contract Compliance Section of the Office
Civil Rights of the Texas Department of Transportation at 125 East 11th St., Ausd8Bexath Z8¢0fy
to TXDOT as provide8antion 18.10.8nd DEontractor shall perform and comply with all requirements set forth
in the Job Training Plan.

6.4.2 DB Contractor shall include provisions to effectuate the Job Training Plan (if the
election is made) and Small Business Opportunity Plan in every Subiobnitrécatparty (including purchase
orders and task orders for Maintenance Services), and shall require that they be included in all Subcontracts at
tiers (including purchase orders and task orders for Maintenance Services) so thatvalidbepoowision
upon each Subcontractor.

6.5  State Use Program

6.5.1 DB Contractor shall comply with the provisions of Chapter 122 of the Texas Human
Resources Code that are applicable to the State or TXDOT. The use of Community Rehabilitation Programs («
is autlined in Chapter 122 and 40 Texas Administrative Code 8189 and is strongly encouraged by TxD
Specifically, Section 122.008 (Procurement at Det
applicable specifications established $iatih or its political subdivisions and that is available within the time
specified must be procured from a CRP at the priec

6.5.2 DB Contractor will make a good faith effort to negotiate with €RrRsand th
Industries for the Blind and Handicapped (TIBH) for subcontracts at a fair market price. TXDOT reserves the ri
facilitate disputes involving subcontracts or potential subcontracts with CRPs and TIBH.

Texas Department of Transportation -31- Addendum #2 to Request for Proposals
1-635 LBJ East Project Capital Maintenance Agreement
February 12019



6.6  Prevailing Wages

6.6.1 DB Contractor shall pagamse to be paid to all applicable workers employed by it
or its Subcontractors to perform the Maintenance Services not less than the prevailing rates of wages, as provi
the statutes and regulations applicable to public work contracts aipielu@258CH the Texas Government
Code and the DaB&con Act, and as provided in Exhibit 7 to th8lesigreemeptpvidechoweverthat
the minimum prevailing wages that DB Contractor shall be required to pay to all applicable workers for
Maintenance Services shall be the lesser of (i) the prevailing wages in effect on the commencement date c
Maintenance Term then in effect and (ii) the prevailing wages set forth in ExhibiBuitd thgr&eamgmnt as
escalated based on charigeENR CCI in accordance with the methodology se&bdctitini8.1.3B
Contractor shall comply, and cause its Subcontractors to comply, with all Laws pertaining to prevailing wage:
the purpose of applying such Laws, the Project shall e &rgatbiit work paid for in whole or in part with
public funds (regardless of whether public funds are actually used to pay for the Project). The foregoing she
apply to Subcontracts at any tier with TXDOT or Governmental Entities.

6.6.2 tisDB Contractd s s ol e responsibility to dete
paid. In the event rates of wages and benefits change while this CMA is in effect, DB Contractor shall bear the
such changes and shall have no Claim against TxDOT on accobanhgésudhthout limiting the foregoing,
no Claim wil!/ be all owed that is based upon DB Cc¢
reqguirements or DB Contractoroés fail ur wagésmvei ncl ud
the duration of this CMA.

6.6.3 Any issue between DB Contractor or a Subcontractor, and any affected worker
relating to any alleged violation of Section 2258.023 of the Texas Government Code that is not resolved befo
15th day after the datekDnakes its initial determination under Section 2258.052 of the Texas Governmen
Code (as to whether good cause exists to believe that a violation occurred), shall be submitted to binding arbi
in accordance with the Texas General Arbitrati@pieet]l T1 of the Civil Practice and Remedies Code.

6.6.4 DB Contractor shall comply and cause its Subcontractors to comply with all Laws
regarding notice and posting of intent to pay prevailing wages, of prevailing wage requirements and of prev
wage rates

6.7 EVerify

Pursuant to Executive Ordé8(R®B Contractor certifies and ensures that for all contracts for services,
DB Contractor shall, to the extent permitted by |
Verify system during Maintenance Period to determine the eligibility of:

@) All persons hired by DB Contractor during the Maintenance Period to perform duties within tl
State of Texas; and

(b) All persons, including Subcontractors, hired during the MaintenancasBigried aydDB
Contractor during the Maintenance Period to perform work pursuant to this CMA.

Violation of this provision constitutes a material breach of this CMA.
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SECTION 7. MAINTENANCE SECURIAND INSURANCE
7.1  Maintenance Security

DB Contractor shall obtain anddprto TXDOT on or before 60 Days after issuance by TxDOT of
Maintenance NTP1, and shall maintain at all times during the Maintenance Period in accordance with this
including during the Initial Maintenance Term and all subsequent MaintenargehTarMaiftenance NTP
has been issued, adequate security securing DB Co
Letter of Credit in accordancé&eitions 7and7.3or (ii) the Maintenance Performance Bond and Maintenance
Payment Bond in accordanc&edtion”.4( t Kantefiance Security) .

7.2 P&P Letter of Credit

As Maintenance Security, DB Contractor may elect to provide and maintain a letter of credit in the am
and pursuant to the requirements set fortBdathig.Z t B&P Lditer of Credit) .

7.2.1 If DB Contractor elects to provide the P&P Letter of Credit as Maintenance Security
hereunder, DB Contractor shall obtain and deliver to TXDOT at the times required herein a P&P Letter of Credi
amount not lessanh the amount of the P&P Bonds as calculated in acco@ectaenwithfar the applicable
Maintenance Term (as such amount shall be adjusted for each Maintenance Term for which a Maintenance NT
been issued by TXDOT and as such amount madedily TXDOT in accordanc8egtilbns 7.2&hd
743

7.2.1.1 The P&P Letter of Credit shall name TxDOT as beneficiary.

7.2.1.2 The P&P Letter of Credit shall comply with the provisions and
requirements Bection 7.8xcept as permitted or required otherwise urBmtithis2 The P&P Letter of
Credit shall be maintained (through extensions or replacements aSqutimiced. lathd7.3.1.D in full
force and effect at all times from the date of uldivat least one year and 90 Days after the end of the
Maintenance Period and upon delivery to TxDOT of the final Record Documents in SectiotiaBce with
unless the P&P Letter of Credit is replaced by P&P Bonds satisfying the refguileimehiSeszion ,7in
which case the P&P Letter of Credit shall be returned to DB Contractor upon receipt of such P&P Bonds.

7.2.1.3 TxDOT has determined, as permitted by Section 223.205 of the Code,
that the P&P Letter of Credit identified Sedtiis .2 constitutes security sufficient to ensure the proper
performance of DB Contractords obligations for ma
protect TxDOT and claimants with respect thereto.

7.2.1.4  After issuance by TxDOT of each of Maintenance NTP2 and
Maintenance NTP3 pursudedton 4.2nd no later than 30 days prior to the commencement of the subsequent
Maintenance Term, or if earlier, 30 days prior to the expiration of the thé,&8utsttteding Credit, DB
Contractor shall deliver (i) a replacement P&P Letter of Credit meeting the requirei@ecti®set7fanth in
7.3 (ii) evidence of renewal, and, if applicable, an adjustment of the amouniisiatitenp &P eethf
Credit or (iii) the P&P Bonds meeting the requirements s&edétich in4Furthermore, replacement
Maintenance Security meeting the requiremergectidhi®hall be delivered to TxDOT no later than 10 days
after any P&P Letter of Cfaifit to satisfy any of the requirements of a P&P Letter of Credit set forth herein
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(including any downgrade of the financial institution issuing the letter of credit below 8eatiget forth in

7.3.1.1(h))

7.2.2 Increase in P&P Letter of Credit Amount

If TXDOT does not receive any certificate that amounts payable to any designers, consultant
Subcontraars and Suppliers for the completed Maintenance Services have been paid (including evidence of we
paid) as requiredHEwhibifl], it may require DBh@actor to immediately increase the amount of the P&P Letter of
Credit to such amount as TxDOT determines is appropriate to protect its interestspaoddbéhtdfeet,
amount of any such increase shall not exceed the value of worDIOMvdnichol receive any such certificate.

7.2.3 Payment Claims Against P&P Letter of Credit

7.2.3.1 Payment claims against the P&P Letter of Credit shall be governed by
thisSection 7.2.30 ensure that all potential claimants receive notice of the procedumethiseedtan
7.2.3 DB Contractor shall requiré&twtions 7.2.3rougly.2.3.be restated, with the blanks filled in, in each
Subcontract that includes Maintenance Services during the Maintenance Period and in all Subcontracts there
(inclding contracts with Suppliers) that include Maintenance Services during the Maintenance Period. In add
each such Subcontract shall include a provision requiring the Subcontractor to provide formal notice regardir
claims procedures undeStiison 7.2.® each employee performing public work labor (as such term is defined in
Texas Government Code Section 2253.001) under the Subcontract, in the same manner in which equal oppo
notices are required to be given to employees.

7.2.3.2 This contracbncerns a public works project for which a letter of credit
has been posted to secure obligations that would otherwise be secured by a payment kign@dherovided by [
fPrime Contractor) pur suant to Secti on 2 thé& wdaldbaveaHe rightumderCo d e
said statute to make a cl| ai mClaigad )n swi lal pianysmeenad bhoe
make a claim under said letter of credit, as described below. Such alternative securityris pntividexbd by a
in accordance with Section 223.205 of the Code, and no Claimant will have any right to make a claim against T
for failure to obtain a payment bond under Section 223.205 of the Code.

7.2.3.3  All claims made pursuant t&éuson 7.2r8ust:
@) Be in writing, signed, and sworn by

(b) Provide a general description of the labor, services, equipment or material
furnished or agreed to be furnished, including the approximate dates and place of deligenyjinoa performan
manner that reasonably identifies the labor, services, equipment or material;

(© State the Claimantdéds name and addr ¢

(d) State the name of the person or entity to or for which the work or items were
done or furnished, including the namealegss ad the party with which the Claimant contracted,;

(e) State the total amount claimed, and that such amount is just and correct;
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() State the value of the work already performed or items furnished, and that all
known just and lawful offsets, payamahtsedits have been allowed; and

(9) State the amount of any retainage that has not yet become due. A claim for
retainage must include the amount of the contract, any amount paid, and the outstanding balance. However,
extent that any prior claiade under th&ection 7.2.@cluded retainage, a separate subsequent claim for
retainage need not be made.

7.2.3.4 The notices of claim must be delivered by certified or registered mail to
the Prime Contractor at the following addiresth p copy to DBh@actor if DB Contractor is separate from the
Prime Contractor, at the following addiessid[ a copy to the Texas Department of Transportation at the
following address: Texas Department of Transportation, Dallas District Office, 4777 Bdssdlighyway 80,
Texas 75150, Attention: Mo Bur, Telephone: {2140 ,3@0ail: mo.bur@txdot.gov. In addition, if the Claimant
does not have a direct contract with the Prime Contractor, a copy must b# fletedredree[tfe party
with which ti@aimant has entered into a cémirdiee following addregs: [

7.2.3.5 A Subcontractor that has a direct contractual relationship with the Prime
Contractor shall make its claim, except for claims for payment of retainage, no later than thardi5th day of the
month after each month in which any of the claimed labor was performed or any of the claimed material
delivered. A Subcontractor that does not have a direct contractual relationship with the Prime Contractor shall
its claim, except for cldonpayment of retainage, no later than the 15th day of the second month after each mon
in which any of the claimed labor was performed or any of the claimed material was delivered. Claims for payn
retainage shall be made no later than they @0thrdhe date of final completion of the Project.

7.2.3.6  Any lawsduit filed by a Claimant to enforce its claim must be filed no
earlier than the 61st day after the date the notice was mailed to all recipients identified above and no later tha
year after sh mailing date.

7.2.3.7  To the maximum extent permitted by law, any claim not made within the
specified deadline is forever waived and extinguished, and any lawsuit not filed within the specified deadli
forever barred.

7.2.4 Draws on the P&P Letter of Credit

7.2.4.1 The P&P Letter of Credit shall be subject to draw by TxDOT prior to
expiration in accordanceSeittion 7.3.1.2

7.2.4.2 The P&P Letter of Credit shall be subject to draw by TxDOT for the
purpose of disbursement of funds owing to a Claimant under afollomingf¢ieumstances:

(a) TxDOT has received a copy of a claim that complies on iBefamnwith
7.2.3.2together with a proof of delivery thereof to the Prime Contractor, and TxDOT has not received from the F
Contractor, within 30 days sdteice of the notice of claim, a sworn notice stating (i) that the Prime Contractor
contests the claim, (i) whether the claim is contested in whole or in part and, if in part, the portion of the
amount being contested, (iii) the grounds fongahéeskaim and (iv) that the Prime Contractor is acting in good
faith in contesting the claim;
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(b) Upon TxDOTG6s receipt of a settl eme
competing interests to the funds that specifically provides that setteetnbéupdid from the P&P Letter of
Credit, in which case such funds shall be disbursed according to the express terms of the settlement agreemen

(© Upon TxDOTG6s receipt of an entered
claim from draw on the Pé&tker of Credit, in which case funds drawn shall be disbursed according to the terms
such court order; or

(d) A claim has been made and notice thereof given in acco8krimmnwith
7.2.3 and, at that time, or at any other time during the pktitentaim, the P&P LC Obligor is or becomes,
voluntarily or involuntarily, a debtor in any bankruptcy proceeding under applicable Law.

No beneficiary of a P&P Letter of Credit shall have any obligation to investigate, verify
or ascertain the eligibolitthe person making a claim as a Claimant, the validity of any claim, notice of contest c
claim, settlement agreement or court order or whether the Claimant has timely provided notice of claim. Rath
the purpose of determining whether the B&&¥ IGreedit is subject to draw, the beneficiary may, without liability,
conclusively assume eligibility of the person making a claim as a Claimant and timely notice of a claim, and
conclusively assume the truthfulness and validity of, and rieyai@iynpmotice of contest of claim, settlement
agreement, court order or any other information submitte 8 ertaer this

7.2.4.3 The P&P Letter of Credit shall be subject to draw by TxDOT due to the
failure of DB Contractor to perform its obligations under the CMA Documents during the Maintenance Perioc
draw by TxDOT is subjeStftion 12.3

7.2.4.4 The P&P Letter of Credit sbalcahstitute security in favor of TXDOT
for payment and performance of DB Coiséctioalsndhr 6s ob
accordingly, will be subject to draw by TXxDOT as fBeciimd 112.3

7.3 Letters of Credit
7.3.1 General Prgsions

Wherever in the CMA Documents DB Contractor has the option or obligation to deliver to TxDO
letter of credit, the following provisions shall apply except to the extent expressly provided otherwise in the
Documents:

7.3.1.1  The letter of credit shall
(a) Be a standby letter of credit;

(b) Be issued by a financiabd onstbiet i
according to Standard & FRatisg Services, a division of The Mdiir@ampanies, Inc., and with an office in
Austin, Dallas, Houston, or San Antonio at which the letter of credit can be presented for payment;

(© Be in form approved by TxDOT in its good faith discretion;
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(d) Be payable immediately, conditioned only on written presentment from
TxDOT to the issuer of a sight draft drawn on the letter of credit and a certificate stating that TXDOT has the ri
draw under the letter of credit in the amount of the sigiut th@fnupunt due to TXDOT, without requirement to
present the original letter of credit;

(e) Provide an expiration date not earlier than one year from date of issue;
() Allow for multiple draws; and
(9) Name TxDOT as beneficiary.

7.3.1.2 TxDOT shall have tightrio draw on the letter of credit as and when
provided iBection 1fr draws undelause (ibelow (subject $ction 7.2.3viith respect to claimants) and
without prior notice to DB Contractor for drawlusekelignd(iilbelow, unlessherwise expressly provided
in the CMA Documents with respect to the letter of credit, if (i) DB Contractor has failed to pay or perform whe
the duty, obligation or liability under the CMA Documents for which the letter of credit isdwttat, fo6f) DB Contr
any reason fails to deliver to TxDOT a new or replacement letter of credit, meeting the requirements of this CN
at least a ongear extension of the expiration date of the existing letter of credit or by not later than 45 days bef
such epiration date, or (iii) with respect to the P&P Letter of Credit, DB Contractor for any reason fails to deliv
TxDOT replacement Maintenance Security at the times and meeting the requirenteatsiget7i@rih4in
unless in any such case tipdicagble terms of the CMA Documents expressly require no further letter of credit ot
other Maintenance Security with respect to the duty, obligation or liability in question. For all draws condition
prior written notice from TxDOT to DB Contraatdr,mmice shall be required if it would preclude draw before
the expiration date of the letter of credit. Draw on the letter of credit shall not be conditioned on prior resort t
other security of DB Contractor unless otherwise stated in then€M# DAxDOT draws on the letter of
credit undetause (dbove, TXDOT shall use and apply the proceeds as provided in the CMA Documents for sut
letter of credit. If TXDOT draws on the letter of crethusad@r (ii)above, TXDOT shalldnmtitled to draw
on the full face amount of the letter of credit and shall retain such amount as cash security to secure the oblig
under the letter of credit without payment of interest to DB Contractor.

7.3.1.3 TxDOT shall use and apply draws on fetteditdoward satisfying
the relevant obligation of DB Contractor (or, if applicable, any other Person for which the letter of cred
performance security). If TXDOT receives proceeds of a draw in excess of the relevant obligation, TxDOT
prompyl refund the excess to DB Contractor (or such other Person) after all relevant obligations are satisfied in

7314 DB Contractor os sol e remedy i n
presentment or payment of sight drafts drawn under letters of credibtsimalirom tdxDOT a refund of the
proceeds that are misapplied, interest thereon, at a floating rate equal to the LIBOR in effect from time to time
200 basis points, from the date of improper draw until repaid, arkstibiedt@eimbursemeof the
reasonable costs DB Contractor incurs as a result of such mipapyliestian, at the time of such refund,

DB Contractor increases the amount of the letter of credit to the amount (if any) then required under appli
provisions ofisttCMA. DB Contractor acknowledges that the presentment of sight drafts drawn upon a letter of cr
could not under any circumstances cause DB Contractor injury that could not be remedied by an award of n
damages, and that the recovery of monegdamalgl be an adequate remedy. Accordingly, DB Contractor
covenants (i) not to request or instruct the issuer of any letter of credit to refrain from paying any sight draft c
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under the letter of credit and (i) not to commence or pursue aegdagnlspeking, and DB Contractor
irrevocably waives and relinquishes any right, to enjoin, restrain, prevent, stop or delay any draw on any let
credit.

7.3.1.5 DB Contractor shall obtain and furnish all letters of credit and
replacements thereof atitscsglest and expense, and shall pay all C
presentment of sight drafts and drawing against letters of credit or replacements thereof, subject to reimburse
under the circumstances descriBedtion 7.3.1.4

7.3.1.6 In theevent TXDOT makes a permitted assignment of its rights and
interests under this CMA, DB Contractor shall cooperate so that concurrently with the effectiveness of
assignment, either replacement letters of credit for, or appropriate amendutstaisdiogthesters of credit
shall be delivered to the assignee naming the assignee as beneficiary, at no cost to DB Contractor.

7.3.1.7 TxDOT acknowledges that, if the letter of credit is performance security
for a Person other than DB Contractor (e.g., ®d Keg B4 r act or ) , TxDOT6s draw |
underlying obligations of such Person.

7.3.2 Special Letter of Credit Provisions

Any terms and conditions applicable to a particular letter of credit that DB Contractor is required
or may provide under@htA are set forth in the provisions of this CMA describing such letter of credit.

7.4  Maintenance Payment and Performance Bonds

As Maintenance Security, DB Contractor may elect to provide and maintain payment and performa
bonds in the amount and pursuant to the requirements setSedtioim Tiéist R&P BGnds ) .

74.1 If DB Contractor elects to provide P&P Bonds as ééabeenaity hereunder,
DB Contractor shall obtain and provide to TxDOT at the times required herein, and shall maintain at all times,
performance bond in the form attachedhibg § t Nantefiance Performance Bond, and (b) a |
bond, ithe form attachedE&dhibit T t Klantefiance PaymentBond, t hat shal | guar ant
the Maintenance Services and payment to Persons performing certain work for DB Contractor under this CMA.

7.4.2 The Maintenance Performance Bond and timeaktzérPayment Bond shall each
have a term equal to or greater than tleirteeh Maintenance Term. The initial amount of the Maintenance
Performance Bond shall be required for the period of the Initial Maintenance Term and an adjusted amount re
for each additional Maintenance Term for which a Maintenance NTP has been issued, based on the greater
following calculations: (1) 0.75 times the amount determined by calculating the sum of the five escalated al
Maintenance Price paymentsdbryear in the Maintenance Term and (2) 100% of the greatest escalated annual
Maintenance Price payment in the applicable Maintenance Term. For the purpose of determining the esca
Maintenance Price payments in the preceding sentence, the amemeé Magegayment amounts described
in Section 8.And set forth Exhibit 4hall be escalated to the date that is 60 days prior to the date the
Maintenance Security amount is required, using ENR CCI in the same manner applied to theiMaintenance P
Section 8.1&hd then at an annual rate of 3% for each succeeding year.
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7.4.3 TxDOT shall provide a release of each Maintenance Performance Bond on the date
that is one year after the expiration of the Maintenance Period and upon such datd tfareaftéiothiztgal
have occurred: (a) DB Contractor is not in default under this CMA, (b) no event has occurred that, with the giv
notice or passage of time, would constitute a default by DB Contractor hereunder or under the CMA Documer
all fnal Record Documents have been delivered to TxDOT in acc@detioe yi#ind (d) no outstanding
Claims are then pending against DB Contractor hereunder.

7.4.4 DB Contractor shall deliver to TXDOT a Maintenance Payment Bond in the same
amount and at tkeme times as is required for the Maintenance Performance Bondpatisuait4@
TxDOT will release each Maintenance Payment Bond upon (a) receipt of (i) evidence satisfactory to TxDOT t|
Persons eligible to file a claim against the MznRayenent Bond have been fully paid and (ii) unconditional
releases of Liens and stop notices from all Subcontractors who filed a preliminary notice of a claim agains
Maintenance Payment Bond (or evidence satisfactory to TxDOT that anydssicip lnietisearhave been
separately bonded around), or (b) expiration of the statutory period for Subcontractors to file a claim agains
Maintenance Payment Bond if no claims have been filed.

7.4.5 Each bond required hereunder shall be issued by ah®uzsy saitlo business
in the State with a rating of at least A mjimudhélter and Class VIII or better by A.M. Best Company or rated in
the top two categories by two nationally recognized rating agencies, or as otherwise approved by TxDOT
digretion. If any bond provided becomes ineffective, or if the Surety providing a P&P Bond no longer meet:
requirements hereof (or if multiple Sureties é@tiragie® in providing a P&P Bond, none ofSuntties
meets the requirements hereBfCdntractor shall provide a replacement bond in the same form issued by a
Surety meeting the foregoing requirements. If the Maintenance Price is increased in connection with a Change
or Increased Capital Maintenance, TxDOT may, in its degaretiarcoeesponding proportionate increase in
the amount of each bond or alternative security.

7.4.6 After issuance by TxDOT of each of Maintenance NTP2 and Maintenance NTP3
pursuant tBection 4.2nd no later than 30 days prior to the commencement of the subsequent Maintenance Terr
or if earlier, 30 days prior to the expiration of-oléstieding P&P Bonds, DB Contractor shall deliver (a)
replacement P&P Bonds meeting the requiremetitsisahi@ection 7,4b) evidence of renewal, and, if
applicable, an adjustment of the amount, ofdbéstarding P&P Bonds or (c) a P&P Letter of Credit meeting
the requirements set fortBeictions 7.@and7.3 Furthermore, replacement Maisgi&ecurity meeting the
requirements of tlection Bhall be delivered to TXDOT no later than 10 days after (i) any bond previously
provided becomes ineffective or (ii) the Surety that provided such bond no longer meets the requirements here
if multiple Sureties act asSoeeties in providing such bond, none of-Surhties meets the requirements
hereof).

7.4.7 If DB Contractor fails to timely provide replacement or renewal Maintenance Security
meeting the requirements cbduson &s and whenrequired und8ection 7.4.6xDOT shall have the right to
draw down on the Maintenance Performance Bond an amount that is equal to the lesser of (i) 20% of the amc
the Maintenance Performance Bond or (ii) $20,000,000 (escalated in adberdasit@ddtbgy set forth in
Section 7.4.&s cash collateral to secure the performance of DB Contractor under the CMA Documents as a re
of DB Contractorés failure to satisfy the Mainte
executinghe CMA.
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7.4.8 The dollar amounts describ&kdtion 7.45hall be escalated, commencing on
the Effective Date to the date that is 60 days prior to the date the initial bond or each replacement bonc
applicable, is issued, based on changes in the ENR CCI in accordance with the methodddatigrset forth in
8.1.3 DB Contractor agrees and acknowledges that such cash collateral is necessary to secure the performan
DB Contractor under the CMA Documents as a result
obligations under this CMé raay be used by TxDOT to compensate TxDOT for the damages incurred in

connection therewith, including TxDOTG6s costs to
substitute DB Contractor in excess of the unpaid balance of thea€iMeollatgral not otherwise utilized by
TxDOT with respect to DB Contractords obligations

upon the earlier of (i) delivery by DB Contractor of replacement P&P Bonds meeting thbisSpdtiements of t
7.40r the P&P Letter of Credit in accordan8ectiths 7.@nd7.3and (ii) one year after the end of the
Maintenance Period.

7.5 No Relief of Liability

Performance by a Surety or a Guarantor of any of the obligations of DB Contimdfue that mee
requirements of the CMA Documents shall not relieve DB Contractor of any of its obligations hereunder, includi
payment of Liquidated Damages.

7.6  Guaranty

7.6.1 [To be inserted if a Guaranty is provided with the
Proposal[] , id the Guarnt or guaranteeing DB Contracto
Documents. Such guaranty, in the form attaExédia® s hal | guarantee perform
obligations under the CMA Documents and shall be maintained in full forceughdfthet haintenance
Period and for so Il ong as any of DB Contractorés
fGuaranty ) .

7.6.2 DB Contractor shall report to TXxDOT, on a quarterly basis during the Maintenance
Period, the Tangible NettWadrDB Contractor, the Joint Venturers, and any Guarantors. The report shall state th
Tangible Net Worth and be certified by the chief financial officer of the entity reporting. The entity may mar
report Aconfidential. o

7.6.3 If, at any time during therse of this CMA, the total combined Tangible Net Worth
of DB Contractor, [the Joint Venturers,][its equity members] and any Guarantors is less than $400,000,00C
Contractor shall provide one or more guarantees so that the combined TangibEBENEDNaEthon [the
Joint Venturers,][its equity members] and any Guarantors is at least $400,000,000. Each such guaranty shall
the form attached Eehibit Stogether with appropriate evidence of authorization, execution, delivery and validity
thereof, and shall guarantee the Guaranteed Obligations. Each guaranty must be provided by (a) a pa
corporation, affiliate, or a shareholder of DB Contractor, or (b) a parent corporation, affiliate, or a shareholder
equity member of DB Contfacfmiht Venturer]. The minimum Tangible Net Worth amount described above shall
be adjusted annually based on changes in the ENR CCI in accordance with the methodedatiprset forth in
8.1.3 commencing on the first anniversary of the Initial ddairdemaGommencement Date and continuing
annually thereafter during the Maintenance Period.
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7.6.4 DB Contractor may replace an existing Guaranty with a new Guaranty upon prior
approval by TxDOT. Any new Guaranty shall be provided in the applicableasirhihita@together with
appropriate evidence of authorization, execution, delivery and validity thereof, and shall guarantee the Guara
Obligations. The Guaranty being replaced shall remain in effect until the approved replacement Guaranty bec
effective.

7.7  General Insurance Requirements

DB Contractor shall procure and keep in effect, or cause to be procured and kept in effect, with
Contractor as a named insured, the insurance policies in accordance with the req8eetreni&dndhis
Exhibit 10

7.7.1 Qualified Insurers

Each of the insurance policies required hereunder shall be procured from an insurance carrier
company that, at the time coverage under the applicable policy commences, is (a) authorized to do business
Stateand haa current policyholderdéds management, amd of i n
according to A. M. Bestodos Insurance Reports Key Ra

7.7.2 Premiums, Deductibles and $effured Retentions

DB Contractor shall timely pay the premiums for all insurance policies required under this CM
Subject t&ection 10TXDOT shall have no liability for any deductibiesresklfetentions and amounts in
excess of the coverage provided. In thénatvany trequired coverage is provided undasarsdlfretention,
the entity responsible for thensalied retention shall have an authorized representative issue a letter to TXxDOT, ai
the same time the insurance policy is to be procuredatsitashglitiprotect and defend TxDOT to the same
extent as if a commercial insurer provided coverage for TxDOT.

7.7.3 Primary Coverage

Each insurance policy shall provide that the coverage is primary and noncontributory coverage v
respect to any other insteavailable to TXDOT and the other Indemnified Parties, except for coverage that, by it
nature, cannot be written as primary. Any insuranoesunased beyond that specified in this CMA that is
maintained by an insured or any such additiodaha#iure in excess of such insurance and shall not contribute
with it.

7.7.4 Verification of Coverage

7.7.4.1 Within 10 Days of TxDOT issuing a Maintenance NTP, DB Contractor
shall deliver to TxDOT a certificate of insurance. Each required certificate mysirenssttthefréexas
Insurance Code Chapter 1811 and, to the extent permitted under applicable Laws, state the identity of all ca
named insureds and additional insureds required under the CMA Documents, state the type and limits of cove
deductiles, subrogation waiver, and termination provisions of the policy, include as attachments all additic
insured endorsements required under the CMA Documents, and be signed by an authorized representative
insurance company shown on the cedifitatgent or broker and otherwise be in form satisfactory to TxDOT.

Texas Department of Transportation -41- Addendum #2 to Request for Proposals
1-635 LBJ East Project Capital Maintenance Agreement
February 12019



7.7.4.2 In addition, within a reasonable time after receipt of each insurance
policy (but not to exceed 30 days after such receipt), DB Contractor shall deliver to TxDOT (adl a complete ce
copy of each such insurance policy or modification, or renewal or replacement insurance policy and all endorse
thereto and (b) satisfactory evidence of payment of the premium therefor.

7.7.4.3 If DB Contractor has not provided TxDOT with the foregding proof
coverage and payment within five Days after TxDOT delivers to DB Contractor notice of an Event of Default
Section 12.3dnd demand for the foregoing proof of coverage, TXDOT may, in addition to any other availat
remedy, without obligatiorfafity and without further inquiry as to whether such insurance is actually in force, (a
obtain such an insurance policy, and DB Contractor shall reimburse TxDOT for the cost thereof upon demanc
(b) suspend all or any portion of Maintenance féepcacse and close the Project until TxDOT receives from DB
Contractor such proofs of coverage in complianc8edgtiothis 7 (ér until TXDOT obtains an insurance policy,
if it elects to do so).

7.7.5 Subcontractor Insurance Requirements

7751 DB Cormst rodbdtiogra® i ons regarding Sub«
forth irExhibit 2MB Contractor shall cause each Subcontractor to provide such insurance in the manner and in
form consistent with the requirements contained in this CMA and alspiiirechetiteg) tee comply with the
primary and neontributory waiver of subrogation and notice of cancellation pro@sicienoi.this

7.7.5.2 If any Subcontractor fails to procure and keep in effect the insurance
required of it undexhibit 1&nd TxDOT amss the same as an Event of Default hereunder, DB Contractor may,
within the applicable cure period, cure such Event of Default by (a) causing such Subcontractor to obtain the re
insurance and providing to TXDOT proof of insurance, (b) @meguisitetinsurance for such Subcontractor
and providing to TxDOT proof of insurance, or (c) terminating the Subcontractor and removing its personnel frc
Site.

7.7.6 Policies with Insureds in Addition to DB Contractor

All insurance policies, other tbae flubject Rection 7.7,.8hat are requirecommaintained
by DB Contractor under the CMA thaisal®oPersons (whether as named or additional insureds) in addition to
DB Contractor shall comply or be endorsed to comply with the fobowing provisi

7.7.6.1 The insurance policy shall be written or endorsed so that no acts or
omissions of an insured shall vitiate coverage of the othgravstdedtat professional liability policies shall
not be required to complytigthequirementgtasSection 7.7.8Vithout limiting the foregoing, any failure on the
part of a named insured to comply with reporting provisions or other conditions of the insurance policies, any t
of warranty, any action or inaction of a named insured or othkes\gar iangwnership of all or any portion of
the Project shall not affect coverage provided to the other named insureds or additional insureds (and their resy
members, directors, officers, employees, agents and, if applicable, TXDOT Consultants).

7.7.6.2 The insurance shall apply separately to each named insured and

addi tional i nsured against which a claim is made
liability.
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7.7.6.3 All endorsements adding additional insureds to requited insura
policies shall contain no limitations, conditions, restrictions or exceptions to coverage in addition to those that
under the insurance policy generally. To the fullest extent of coverage allowed under Chapter 151 of the T
Insurance Code, @Bntractor (if applicable) and TxDOT shall be included as additional insureds under DI
Contractorés commerci al gener al l'iability policy
completed operations.

7.7.7 Additional Terms and Conditions

7.7.7.1  Each insurance policy shall be endorsed to state that coverage cannot

be canceled, not renewed, voided, suspended, adversely modified, or reduced in coverage or in limits except a
daysod prior written not i crmenrephewal forlnOnpayraentof premiunt), hern c a s
receipt requested, has been given to TxDOT and each other insured or additional insured party; provided th
Contractor may obtain as comparable an endorsement as possible if it establishdéthisavel @isititgent

as set forth Bection 7.7.1%uch endorsement shall not include any limitation of liability of the insurer for failure tt
provide such notice. Should such an endorsement not be available, prior to an insurance policy being canc
voided, suspended, adversely modified, or reduced in coverage or in limits (inEydiegtfof poemium),

DB Contractor shall require its insurance broker

cancellation for Raaynent of premium) to TXDOT and each other insured or additional insured party, return recei
requested. DB Contractords agreement to comply wi

insurance.

7772 | f DB Contractorcd®e®r 6csr aacrnty v iStuibe
transportation of Hazardous Materials, the automobile liability insurance policy for DB Contractor or <
Subcontractor shall be endorsed to include for prvaenaotial vehicles Motor Carrier Act Endersement
Hazardous Maials Clean Up (M@3.

7773 Each insurance policy shall provi
and not a ficlaims maded basis (with the exceptic
policies).

7.7.8 Waivers of Subrogation

TxDOT waivedl rights against DB ContrRetlmted Entities, and DB Contractor waives all
rights against the Indemnified Parties, for any claims to the extent covered by insurance obtained pursuant t
Section ,7except such rights as they may have to tedspodcich insurance. If DB Contractor is deemed to
selfinsure a claim or loss ugbstion 7.84 t hen DB Contractords waiver sh
insurance. DB Contractor shall require all Subcontractors to provide simiartiwgjvessh in favor of all

other Persons enumerated above. Sub@sttion 7.711 each pol i cy, including
permitted wunder the applicable workerés compensa
subrogai on against the I ndemnified Parties or the in
loss.

Texas Department of Transportation -43- Addendum #2 to Request for Proposals

1-635 LBJ East Project Capital Maintenance Agreement

February 12019



7.7.9 No Recourse

There shall be no recourse against TxDOT for payment of premiums or other amounts with resp
to the insurance required tprbeided by DB Contractor or any of its Subcontractors hereunder, except to the
extent such costs are recoverableSeudien 7.7. 12 Section 10

7.7.10 Support of Indemnifications

The insurance coverage provided hereunder by DB Contractor is notlinmtefigd to
Contractoro6s indemnification obligations under th

7.7.11 Inadequacy or Unavailability of Required Coverages

7.7.11.1 TxDOT makes no representation that the limits of liability specified for
any insurance policy to be carried pursuant to thisppktiea variances therefrom are adequate to protect DB
Contractor against its undertakings under the CMA Documents, to TXDOT, or any other Person. No such lirr
liability or approved variances therefrom shall preclude TxDOT from taking arey saciitaideato it under
the CMA Documents or otherwise at Law.

77112 1'f DB Contractor demonstrates to
it has used diligent efforts in the global insurance and reinsurance markets to maintain the insurance coverage
required to provide hereunder, and if, despite such diligent efforts and through no fault of DB Contractor, any o
coverages (or any of the required terms of such coverages, including insurance policy limits) become unava
during the MaintenaRegiod, TXDOT will consider in good faith granting DB Contractor an interim written varianc
from such requirements under which DB Contractor shall obtain and maintain or cause to be obtained
maintained alternative insurance packages and progrmmd@dthaisk coverage as comparable to that
contemplated in t8iction @s is commercially reasonable undexisiimg insurance market conditions.

7.7.11.3 DB Contractor shall not be entitled to any increase in the Maintenance
Price for increased costs pttiame extension resulting from the unavailability of coverage and the requirement tc
provide acceptable alternatives.

7.7.12 Defense Costs

No defense costs shall be included within or erode the limits of coverage of any of the insuran
policies, except thatdsé costs may be included within the limits of coverage of professional and pollution liabili
policies.

7.7.13 Contesting Denial of Coverage

If any insurance carrier under an insurance policy denies coverage with respect to any clain
reported to such carrier, upon DB Contractords re
Parties shall cooperate in good faith tslestabther andvwbat gtent to contest, and how to fund the cost of
contesting, the denial of covepamgdethat, if the reported claim is a matter covered by an indemnity in favor of
an Indemnified Party, then DB Contractor shall bear efirtestingfthe denial of coverage.
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7.7.14 Umbrella and Excess Policies

DB Contractor shall have the right to satisfy the requisite insurance coverage amounts for liabi
insurance through a combination of primary policies and umbrella or excess lpcdinz&xceskreblicies
shall follow the form of underlying policies and shall comply with all insurance requirements, terms and provisic
forth in this CMA for the applicable type of coverage.

7.7.15 Additional Insurance Policies

If DB Contractor carriesrarsce coverage or additional limits in addition to that required under
this CMA, then DB Contractor shall, to the extent feasible, include TxDOT and its members, directors, offi
employees, agents and the Indemnified Parties as additionalrexsmudedsiftiaad to the extent they have an
insurable interest. The additional insured endorsements shall be asSdesonbad.Be®d DB Contractor
shall provide to TXDOT the proofs of coverage and copy of the policysdesarilbed.#ne provisions of
Sections 7.7.4.7.67.7.87.7.97.7.13and/.8shall apply to all such policies of insurance coverage.

7.8 Prosecution of Claims

7.8.1 Unl ess otherwise directed by TxDOT in
claims, DB Contractor dhalkesponsible for reporting and processing all potential claims by TxDOT or DB
Contractor against the insurance policies required hereunder. DB Contractor agrees to report timely to the in:
under such insurance policies any and all matters fikiatrisayt@yan insurance claim by DB Contractor or
TxDOT or another Indemnified Party and to promptly and diligently pursue such insurance claims in accordanc
the claims procedures specified in such insurance policies, whether for defgnse mrtimdeBidibntractor
shall enforce all legal rights against the insurer under the applicable insurance policies and applicable Laws in
to collect thereon, including pursuing necessary litigation and enforcement of judgments, proaaed that DB Con
shall be deemed to have satisfied this obligation if a judgment is not collectible through the exercise of lawft
diligent means.

7.8.2 TxDOT agrees to promptly notify DB C
claims against TxDOT, and mattersahagive rise to an insurance claim against TxDOT, to tender to the insurer

TxDOTO6s defense of the claim under such insurance
DB Contractor to fulfill its duties hereunder. DB Contracterstelur e t hat , to the extel
policies:

7821 For <c¢claims and suits that DB Cont
to be within the limits of its available coverage, DB Contractor or its insurer shall communicate and coordinal
deense strategy with TxDOT and the Texas Office of the Attorney General and shall ensure that the insurer dot
agree to any settlement without first obtaining the concurrence of the Texas Office of the Attorney General. T
and the Texas Office ofAtterney General shall not unreasonably withhold consent to the strategy and plan
communicated by DB Contractor or its insurer to TXDOT and the Texas Office of the Attorney General. Nor
TxDOT and the Texas Office of the Attorney General unmedsbolblgonsent to settlements and
compromises proposed by DB Contractor or its insurers that fall within the limits of insurance provided by
insurers.
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7822 For claims and suits that DB Cont
tobeinexcessofthe# ai | abl e i nsurance provided by DB Contr
damages that are the financial liability or responsibility of TxDOT or the State of Texas, DB Contractor shall e
that the defense of the claim is coordinttedrsurer with TXDOT and the Texas Office of the Attorney General
and shall ensure that DB Contractordés insurer doe
limits of liability without first obtaining the concurrereseasf@HBCE of the Attorney General.

7.8.3 If in any instance DB Contractor has not performed its obligations respecting
insurance set forth in this CMA or is unable to enforce and collect any such insurance for failure to assert cla
accordance with thems of the insurance policies or to prosecute claims diligently, then, for purposes of
determining DB Contractoroés Iliability and the |
TxDOT to DB Contractor on account of available iDBuG@ortteactor shall be treated as if it has elected to self
insure up to the full amount of insurance coverage that would have been available had DB Contractor perfc
such obligations and not committed such failure. Nothing in the CMA Doaumams stdhltdtreat DB
Contractor as electing tarsgife where DB Contractor is unable to collect due to the bankruptcy or insolvency o
any insurer that, at the time the insurance policy is written meets the rating qualificatidBecienf@rth in this

7.8.4 If in any instance DB Contractor has not promptly performed its obligation to report tc
applicable insurers and process any potential insurance claim tendered by TXDOT or another Indemnified Party
TxDOT or the other Indemnified Party mayjbs not obl i gated t o, (a) not.i
intent to report the claim directly with the insurer and thereafter process the claim and (b) proceed with reportir
processing the claim if TXDOT or the other Indemnified Ratrtgckies from DB Contractor, within 10 Days
after so notifying DB Contractor, written proof that DB Contractor has reported the claim directly to the ins
TxDOT or the other Indemnified Party may dispense with such notice to DB Contaactoe ibthgDOT
Indemnified Party has a good faith belief that more rapid reporting is needed to preserve the claim.

7.8.5 All insurance proceeds received by DB Contractor for any insured loss under the
buil derds ri sk i nsur aimexeesspodld,000,686d berpaid into a separatey t h
insurance proceeds account and shall be held in trust for the purposes of, and to be applied in accordance wit
CMA.

7.9 Insurance and Commencement of Maintenance Services

DB Contractor shall nohroence the Maintenance Services under this CMA until it has obtained the
insurance required un8ection 7,7has furnished original certificates of insurance evidencing the required
coverage as required uBtmtion 7.7.dnd such insurance has beerowgy in writing by TxDOT, and DB
Contractor shall not allow any Subcontractor (nor shall such Subcontractor be entitled) to commence work unt
Subcontract until the insurance required of the Subcontractor purSeatibtoTihs been obtainadd
approved by DB Contractor. A delay in securing such certificates of insurance or approvals shall not provid
Contractor any relief or entittement to a Change Order.

710 TxDOTd6s Right To Remedy Breach by DB Contra

If DB Contractomr any Subcontractor fails to provide insurance or proof of insurance as and when require
herein, TXDOT shall have the rights set $athian 7.7.44 Tx DOT06s Recoverable Cos
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shall be deducted from amounts payable to DBoContreicnbursed by DB Contractor upon demand from
TxDOT. Nothing herein shall preclude TXxDOT from exercising its rights and Sauotdietamdeaesult of
the failure of DB Contractor or any Subcontractor to satisfy its insuranceeitligations he

7.11 Disclaimer Regarding Insurance

DB Contractor and each Subcontractor have the responsibility to make sure that their insurance prograr
their particular needs, and it is their responsibility to arrange for and to secure any insurattogycoverage that
deem advisable, whether or not specified herein.

7.12 Premiums

DB Contractor shall be responsible for the cost of insurance required to be provided during the In
Maintenance Term, which premiums are included in the Maintenance Price donté¢in@roéidleih. DB
Contractor shall bear the full risk of any insurance premium increases from the Effective Date until the end ¢
Initial Maintenance Term, and shall not be entitled to any Claim for relief for such increases. Solely with resp
insurance policies required to be maintained during subsequent Maintenance TeEniBOratetEREbIt
10 DB Contractor shall be entitled to reimbursement for the costs of insurance premiums, as follows:

7.12.1 Premiums may be included in invoicesdegrenly after payment thereof by DB
Contractor. Said premiums shall be passed through without any profit or overhead or compensation for any
incurred by DB Contractor in obtaining insurance in excess of the actual premiums paid therefor.

7.12.2 TxDOT sliabe entitled to any return or retrospective premiums with respect to said
i nsurance. DB Contractor shall deliver any such f
thereof.

7.12.3 DB Contractor shall use best efforts to obtain the meswiaed hereunder, and
renewals thereof, at ®ffdctive rates. Promptly following a request by TxDOT, or promptly following issuance c
the notice to proceed for the applicable Maintenance Term (if not earlier requested), DB Contractor shall ©
competitive quotes for said insurance policies, st
said insurance policies before binding coverage. DB Contractor shall accommodate any commercially reaso
changes in providers, covenagayment terms desired by TxDOT.

7.12.4 DB Contractor shall promptly notify TxDOT if it becomes apparent at any time during
the Maintenance Term that required insurance policies are no longer available or if the premiums for rene
materially increase fromptiar rates. In such event, DB Contractor shall work with TXDOT to find commercially
reasonable alternatives to the required coverages that are acceptable to TxDOT.

7.13 Claims Against Third Parties

DB Contractor shall not have the authority or respmassgglityand pursue any claims against any third
party for damage to the Project, other than claims for third party damage that do not fall within the definition of
Majeure Event. In the event DB Contractor receives any funds from tiatnpge®sdased to the Project,
such funds shall be used first to repair the applicable damage to the Project. Upon request by TxDOT, DB Con

Texas Department of Transportation -47- Addendum #2 to Request for Proposals
1-635 LBJ East Project Capital Maintenance Agreement
February 12019



shall provide reasonable assistance to, and shall reasonably cooperate with, TXxDOT regardinigli claims agains
parties for damage to the Project for which TxDOT is responsible.
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SECTION 8. COMPENSATION
8.1  Payment for Maintenance Services

8.1.1 During the term of this CMA, in full consideration for the performance by DB
Contractor of its duties and obligations under the CM#s DbdD@€rshall pay the amounts determined as set
forth inSection 8.1.2s adjusted in accordance Seithion 8.1.3 t Maintefiance Pride) , subject o]
Section 8.14nd to such additions to and deductions from the compensation as may be provided for pursuan
Section 10The Maintenance Price shall be paid in accordanc8euitiorihsIThe Maintenance Price (and
the individual components thereof) shatiebedd or decreased only by a Change Order issued in accordance
withSection 1My an amendment to this CMA or as praSetdibin8.1.4No portion of the Maintenance Price
shall be payable on account of services provided (a) prior to theehaitiak Marm Commencement Date,
except for those tasks expressly required by the CMA Documents to be performed and that are performed &
Contractor, after issuance of Maintenance NTP1 and prior to the Initial Maintenance Term Commencement D:
(b)after the expiration or earlier termination of this CMA.

8.1.2 Subject t&ections 8.1and8.1.5 DB Contractor shall be paid for Maintenance
Services provided under this CMA, a monthly payment equivalenetb dnée h  ( 1/ 12) of t he
c o fott Siection 1 for the applicable Maintenance Term year as set forth in AEgkinihe$uthoamount
shall be payable in arrears pursuant to Draw Requests submitted on the first day of each month of such Mainte
Term year.

8.1.3 The annual MaintecearfPrice (MP) will be escalated or reduced based on changes
in ENR CCI commencing on the Initial Maintenance Term Commencement Date and continuing annually ther
during the Maintenance Period. The escalation or reduction to the Maintermnbadedcenatitle ratio (J) /
(Bkg) in accordance with the definitions and methodology Eghiloittth in

8.14 During the last six months of the Maintenance Period, monthly payments of the
Maintenance Price shall be calculated in accordanc8ewiiim t8i.4During months seven through eleven of
the final twelve months of the Maintenance Period, DB Contractor shall be paid for Maintenance Services prc
under this CMA a monthly payment equal to 5% of the annual payments set forthde Brée&IRiayemsmt
Schedule iBxhibit descalated in accordanceSeittion 8.1.®uring the final month of the Maintenance Period,
DB Contractor shall be paid for Maintenance Services provided under this CMA an amount equal to 25% c
annual paymersst forth in the Maintenance Price Payment Schedhitbh #escalated in accordance with
Section 8.1.%uch amounts shall be payable in arrears pursuant to Draw Requests submitted on the first day
each month.

8.1.5 If DB Contractor fails to fulfiliequirement or obtain any TxDOT approval or third

party approval that the CMA Documents indicate is to be fulfilled or obtained prior to the Initial Maintenance
Commencement Date, TxDOT shall have the right, in its discretion, to prohdnitfidB Contraencing the
Maintenance Services until the requirement or approval is obtained. In such case, DB Contractor (a) shall ha
right to compensation allocable to the period of such delay in commencing Maintenance Services beyond the
Maienance Term Commencement Date, and (b) shall pay to TxDOT, within 10 Days after receipt of wri
demand, the excess, i f any, of TxDOTO6 s Recoverab
Maintenance Services during such peridee dMaintenance Price TxDOT would have paid DB Contractor for
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such period had it commenced Maintenance Services on the Initial Maintenance Term Commencement Date
foregoing is in addition to any other remedy available to TxDOT under this @¥iguoh éltwant

8.2  Invoicing and Payment

8.2.1 On or about the fifth Business Day of each month, DB Contractor shall submit to
TxDOT five copies of a Draw Request in th&xbibitdffor Maintenance Services performed for the preceding
month and meetingrak qui r ement s specified herein. Each Dr aw
Authorized Representative and Maintenance Quality Manager. DB Contractor acknowledges that TXDOT may
funding for portions of the Maintenance Services fraal thevégdenent, local agencies and other third parties,
and DB Contractor agrees to segregate Draw Requests for all such Maintenance Services in a format reaso
requested by TxDOT and with detail and information as reasonably requested byawRegquéstcshBll
be organized to account for applicable reimbursement requirements and to facilitate the reimbursement proce
addition, the Draw Request for a monthly payment must be accompanied by an attached report contai
information that TxDE&h use to verify the Draw Request and monthly payment and all components of the
Liquidated Damages and Key Personnel Unavailability Fees for the prior month. Such attached report shall incl

8.2.1.1 A description of any other Liquidated Damages assess&Bagain
Contractor during the prior month in relation to the Maintenance Services, including the date and time of occul
and a description of the events and duration of the events for which the Liquidated Damages were assessed,;

8.2.1.2 Any adjustments to refleetious overpayments or underpayments;

8.2.1.3 A detailed calculation of any interest payable in respect of any amounts
owed; and

8.2.1.4  Any other amount due and payable from DB Contractor to TxDOT or
from TxDOT to DB Contractor under this CMA, including argncetamyagther deductions related to the
Maintenance Services that TXxDOT is entitled to make ardvanyledugtions or other adjustments from prior
months not yet paid by DB Contractor.

8.2.2 Within 10 Business Days aRetuest, TXD®IDOTO s
will review the Draw Request and all attachments and certificates thereto, and shall notify DB Contractor ¢
amount approved for payment and the reason for disapproval of any remaining invoiced amounts or of any
informationsetfée h i n t he Draw Request. DB Contractor may
Draw Request after correction of the deficiencies noted by TXDOT and satisfaction of the requirements of the
Documents related thereto. Within 15 BugipessDaf t er Tx DOT6s recei pt of a
requirements of this CMA, TxDOT shall pay DB Contractor the amount of the Draw Request approved for pa
less any amounts that TxDOT is otherwise entitled to withhold or dedudbyNxp&yimsmdll, at any time,
preclude TxDOT from showing that such payment was incorrect, or from recovering any money paid in exce
those amounts due hereunder.

8.2.3 The annual payments payable for any partial month or payable for any partial year
shall b prorated.

8.24 TxDOT may deduct from each payment and the Final Payment the following:
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(a) Any TxDOT or thatty Losses for which DB Contractor is responsible hereunder or any
Liguidated Damages or Key Personnel Unavailability Fees that have Hwma af thfe application for
payment;

(b) If a notice to stop payment, claim or
failure to pay for labor or materials used in the Maintenance Services, money due for such labor or materials \
withheld from payment to DB Contractor;

(© Any sums, including TxDOT6s Recoverable
of DB Contractorodos obligations under the CMA Docu

(d) Any retainage un&exrtio8.4 and

(e) Any other sums that TxDOT is entitled to recover from DB Contractor under the terms c
this CMA.

8.2.5 The failure by TxDOT to deduct any of these sums from a payment shall not
constitute a waiver of TxDOTés right to such sums

8.3  Payment to Subconttacs

8.3.1 No later than 10 Days after receipt of payment from TxDOT, DB Contractor shall
promptly pay each Subcontractor, out of the amou
portion of the Maintenance Services, the amount to whimtostreletBuis entitled, less any retainage provided
for in the Subcontract, and any other offsets and deductions provided in the Subcontract or by Law. No later th
Days after satisfactory completion of all Maintenance Services to be perfdroosdranos Bicluding
provision of appropriate releases, certificates
Subcontract and all applicable requirements of the CMA Documents, DB Contractor shall pay to the Subcont
moneys witkhd in retention from the Subcontractor. Such payment shall be made promptly following satisfactio
the foregoing requirements, even if the Maintenance Services to be performed by DB Contractor or o
Subcontractors is not completed.

8.3.2 For the purposESection 8,3atisfactory completion shall have been accomplished
when:

(@) the Subcontractor has fulfilled the Subcontract requirements and the requirements unde
the CMA Documents for the subcontracted Maintenance Services, including tredl sulimmgtadsrefjuired
by the Subcontract and the CMA Documents; and

(b) the Maintenance Services performed by the Subcontractor have been inspected anc
approved in accordance with the CMA Doctwrments anoc
determined and agreed upon.

8.3.3 The foregoing payment requirements apply to all tiers of Subcontractors and shall be
incorporated into all Subcontracts.
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8.34 The inspection or approval of a Subcor
Co nt r asponsilitypfer the Maintenance Services. Any delay or postponement of payments to Subcontract
from the aboveferenced time frames may occur only for good cause following written approval by TxDOT. TxD
shall have no obligation to pay or to Begtyment of money to a Subcontractor, except as may otherwise be
required by Law. I nterest on | ate payments to Sub
a part of the Maintenance Price.

8.4  Retainage for Nonrenewal of P&P Bonds

In the event the P&P Bonds expire without renewal or otherwise are no longer in effect during |
Mai ntenance Period, Retab&agd) shaom eachhpagdgménmndso (b
for the Maintenance Services until theteadieur of (a) the date on which replacement Maintenance Security
satisfying the requirements hereunder is provided to TXDOT or (b) the date that is one year after the end ¢
Maintenance Period. The Retainage shall be an amount equal to 0% ofatimg.am

8.4.1 The Retainage, subject to reduction as sp&sfitidning.4t&low, shall be held
by TXDOT until 60 Days after the expiration of the Warranties under this CMA. At such time, and provided th
Contractor is not in breach or defaulidesrelxDOT shall release to DB Contractor all Retainage withheld in
connection with Maintenance Services other than amounts applied to the payment of Losses or that TXDOT ¢
advisable, in its discretion, to retain to cover any existing or tiregtémnmuschnd stop notices relating to the
Project, the cost of any uncompleted Maintenance Services, or the cost of repairing any Nonconforming Work
payment of such Retainage not applied tDOTLds ses
satisfaction, that all such matters have been resolved, including delivery to TxDOT of a certification representir
warranting that there are no outstanding claims of Maintenance Services or any claims, Liens or stop notices
Subcontractor laborer with respect to the Maintenance Services.

8.4.2 TxDOT agrees to release up to 50% of the Retainage withheld in connection with
payments for the Maintenance Services 60 Days after the end of the Maintenance Period, subject to the foll
terms and aditions. The amount to be released shall be reduced by any amounts that TxXDOT deems advisable
its discretion, to retain to cover any uncompleted Maintenance Services, including correction of Nonconforming
any Warranty work for which noticedraprovided to DB Contractor, any Losses that TxDOT anticipates may be
payable, and any existing or threatened claims, Liens or stop notices relating to the Project. In addition, no por
the Retainage shall be released unless and until (a)dbi Slmdtdaave applied in writing for such release, and
(b) such release shall have been approved in writing by any Guarantor.

8.5 Disputes

Failure by TxDOT to pay any amount in dispute shall not alleviate, diminish or modify in any respect
Cont r aligatian tofperform bnder the CMA Documents, and DB Contractor shall not cease or slow down
performance under the CMA Documents on account of any such amount or dispute. Any Claim or Dispute reg
such payment shall be resolved pursuant tol8eatithis CMA. DB Contractor shall proceed as directed by
TxDOT pending resolution of the Claim or Dispute. Upon resolution of such Claim or Dispute, each Party
promptly pay to the other any amount owing.

Texas Department of Transportation -52- Addendum #2 to Request for Proposals
1-635 LBJ East Project Capital Maintenance Agreement
February 12019



SECTION 9. WARRANTIES FOR MANANCE SERVICES
9.1 Warrangs for Maintenance Services
DB Contractor warrants that:

€) all Maintenance Services furnished pursuant to the CMA Documents shall conform to Goc
Industry Practice;

(b) the Maintenance Services shall be free of Defects, including design Erribies,esxeept to
such Defects are inherent in prescriptive specifications included in the CMA Documents;

(© materials and equipment installed or incorporated under the CMA Documents shall be of got
guality and new;

(d) all design and construction pesfkrmed under the CMA Documents shall be fit for use for the
intended function; and

(e) such Maintenance Services shall meet all of the requirements of the CMA Documents.

The warranties set fortitladuses (dk) above shall individually be referdeceto e i Warrardp aa nfd ,

col |l ect Wareaitigs,0 as t he A
9.2  Warranty Period

9.2.1 The Warranty Period for Maintenance Services shall commence at the conclusion o
the Maintenance Period and shall remain in effect until one year after conclusitemoétRerddinsebject
to extension undgection 9.2 @Marranty Periad) . I f TxDOT determines that ¢
not met the standards set fo@edtion 9.4t any time during the Warranty Period, then DB Contractor shall
correct suclMaintenance Services as specified iBetttisn 9even if performance of such corrective
Maintenance Services extend beyond the applicable Warranty Period.

9.2.2 The Warranties shall apply to all Maintenance Services redone, repaired, corrected o
replacedyrsuant to the terms of the CMA Documents. The Warranty Period for each repaired, corrected or repl:
Maintained Element shall extend beyond the original Warranty Period in order that each Maintained Elemer
have at least a eywar warranty per{bdt not to exceed two years after the expiration or termination of this CMA).

9.3 Implementation of Warranty

9.3.1 Within seven Days of receipt by DB Contractor of notice from TxDOT specifying (a) ¢
failure of the Maintenance Services to satisfy the Wartlamtiedi®@)of any Subcontractor warranty, guarantee
or obligation that DB Contractor is responsible to enforce, or (c) a misrepresentation by a Subcontractor regard
obligation that DB Contractor is responsible to enforce, DB Contractor ahenUIA a&jree when and
how DB Contractor shall remedy such failure or misrepiasemtaiiboweverthat, in case of an Emergency
requiring immediate curative action or a situation that poses a significant safety risk, DB Cemattor shall impl
such action as it deems necessary and shall immediately notify TxDOT in writing of the Emergency and the ur
of the decision. DB Contractor and TxDOT shall promptly meet in order to agree on a remedy. If DB Contractol
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not use its best eBdd effectuate such remedy within the agreed time, or if DB Contractor and TxDOT fail to rea
such an agreement within such-Beyeperiod (or immediately, in the case of emergency conditions), TXDOT
shall have the right, but not the obligatioforio pehave performed by third parties the necessary remedy, and
the costs thereof shall be borne by DB Contractor
such work shall be payabl e to TxDfOah inwicet therefor. 1 0 L
Alternatively, TXDOT, in its discretion, may deduct the amount of such costs and expenses from any sums ow
TxDOT to DB Contractor pursuant to this CMA. TxDOT may agree to accept Nonconforming Work in accorc
withSection 5.2

9.3.2 DB Contractor shall be responsible for obtaining any required encroachment permits
and required consents from any other Persons in connection with the performance of Maintenance Services re
under thiSection .9DB Contractor shall bear ab odsuch Maintenance Services, including additional testing
and inspections.

9.4 Subcontractor and Extended Warranties

94.1 Wit hout i n any way derogating t he \
representations and warranties and other obligations withheegpeictteéndnce Services, DB Contractor shall
obtain from all Subcontractors and cause to be extended to TxDOT, for periods at least coterminous witt
Warranties, appropriate representations, warranties, guarantees and obligations with resiedats, design,
workmanship, equipment, tools and supplies furnished by such Subcontractors to effectuate the provisions i
Section .9All representations, warranties, guarantees and other obligations of Subcontractors (a) shall be writte
as to sunévall TXxDOT inspections, tests and approvals, and (b) shall run directly to and be enforceable by
Contractor and TxDOT and their respective successors and assigns. DB Contractor assigns to TxDOT all ¢
Contractor 6s r i gh txendadnwahrrantiestfar pesicld excedding the mpplicable Warrhnky
Period that are received by DB Contractor from any of its Subcontractors. To the extent that any Subcontr
warranty or guaranty woul d be \Viguradte acmpbywithithe €&dfon o f
Documents in incorporating material or equipment into the work, DB Contractor shall be responsible for corr
such Defect.

9.4.2 Upon receipt from TxDOT of notice of a failure of any Subcontractor warranty,
guaranty or obligat, or a misrepresentation by a Subcontractor, DB Contractor shall enforce or perform any su
Subcontractor warranty, guaranty or obligation, (
ot her obligati ons enthisSection Ydhatl commende & Thé Bme suchgrépiesentation d
warranty, guar anty, or obligation is furnished a
Warranty Period (including extensions thereséctime®.2.2Untisuch expiration, the cost of any equipment,
material, labor (includirgngineering) or shipping shall be for the account of DB Contractor if such cost is covere
by such a representation, warranty, guaranty, or obligation, and DB Contragctioedtaltdq@daee or repair
defective equipment, material or workmanship furnished by Subcontractors.

9.4.3 The foregoing provisions concerning Subcontractor warranties are intended to
provide TxDOT with an additional Person and source in which to sé&arettmasee Services fail to meet
the requirements of the CMA Documents. In no event shall the foregoing provisions be interpreted to modify,

di scharge, rel ease, negate or wai ve t heinteWwsmaer anti e
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Services, and DB Contractor shall not be entitled to use the existence of Subcontractor warranties as a defer
DB Contractoré6és obligations under this CMA and th

95 Effect of TXDOT Activities on Warranties

DB Contractor aokriedges and agrees that TxDOT and its agents or contractors may perform certair
maintenance work during the period in which the Warranties are in effect, and DB Contractor agrees tha
Warranties shall apply notwithstanding sugrovmliédhat DBCont r act or 6 s Bdetion @ at i on
shall only apply to the extent the repair, replacement or correction of Maintenance Services is required as a re
the Maintenance Services failing to satisfy the WarrantieSSeetifontB. i

9.6  No Lmitation on Liability

Subject t8ections 12&hd12.7 the foregoing Warranties and Subcontractor warranties are in addition to
all rights and remedies available under the CMA Documents or applicable Law or in equity, and shall not lir
Co nt rlahlity orreSponsibility imposed by the CMA Documents or applicable Law or in equity with respec
the Maintenance Services, including liability for design Defects, latent construction Defects, strict liability, ac
omissions, negligence, iotggdtimisconduct, or breach of applicable Law or contract by any Biel@tedractor
Entity;providedhoweverthat, upon expiration of the Warranties, DB Contractor shall have no further liability
hereunder for patent construction Defects.

9.7 Damages forach of Warranty

9.7.1 DB Contractor shall pay or reimburse TxDOT for all its Losses caused by (a) a failure
of the Maintenance Services to satisfy the Warranties, (b) the failure of any Subcontractor warranty, guarant
obligation that DB Contractor gatelolito obtain from the Subcontractor pur&emniioto 9.4.Jor (c) a
misrepresentation by any Subcontractor regarding any matter for which DB Contractor is obligated to ol
representations from the Subcontractor purSeatibno9.4.Buch Lees shall include any costs incurred by
TxDOT for independent quality assurance or quality control with respect to such Maintenance Services with
Days after DB Contractorb6s recei Bdctiomsfl2é@idi2wanyc es t h
lost revenue arising from or relating to such Maintenance Services. Alternatively, TxDOT, in its discretion,
deduct the amount of such Losses from any sums owed by TxDOT to DB Contractor pursuant to this CMA.

9.7.2 Subject t@ection 12.6ndi n addi ti on to TxDOTo6s ot
hereunder, at law or in equity, DB Contractor shall be liable for actual damages resulting from any breach
express or implied warranty or any Defect in the Maintenance Services, includerfpthenostaifquch
obligations by others.
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SECTION 10. CHANGES IN THE MAENANCE SERVICES

ThisSection 16ets forth the requirements for obtaining all Change Orders under this CMA. DB Contract
hereby acknowledges and agrees that the Maintenance Price Eaustipgnsdtion for performance of all of
the Maintenance Services and for the risks undertaken by DB Contractor under the CMA Documents, subject
those exceptions specified iSduson 10and that TXDOT is subject to constraints lintiiityg itsinacrease
the Maintenance Price. DB Contractor unconditionally and irrevocably waives the right to any Claim for any mo
compensation in addition to the Maintenance Price and other compensation specified in this CMA, exce|
accordance withisSection 1070 the extent that any other provision of this CMA expressly provides for a Change
Order to be issued, such provision is incorporated into and s@aetibholibis

10.1 Circumstances Under Which Change Orders May Be Issued
10.1.1 Definition oind Requirements Relating to Change Orders
10.1.1.1 Definition of Change Order

The ClangemOrdér s hal l mean a written ame
conditions of the CMA Documents issued in accordancgeatikbntdiST xDOT may issue unilateral Change
Orders as specifie@action 10.2.2hange Orders may be requested by DB Contractor only ersoant to
10.3 A Change Order shall not be effective for any purpose unless executed by TxDOT. Change Orders ma
issued for the following purposes (or combination thereof):

@) to modify the scope of the Maintenance Services;
(b) to revise the Maintenance Price; and
(© to revise other terms and conditions of the CMA Documents.

Upon TxDOTO®6s ap pforthin thé Chanbe Qrderdormm(@attetheeit s S
is initiated by TXDOT or requested by DB Contractor), TXDOT shall sign such Change Order form indicating ap
thereof. A Change Order may, at the discretion of TxDOT, direct DB Contractor to Mairgedanith the
Services with the amount of any adjustment to the Maintenance Price to be determined in the future. All addi
deductions or changes to the Maintenance Services as directed by Change Orders shall be executed unde
conditions of the ovédd CMA Documents.

10.1.1.2 Issuance of Directive Letter

TxDOT may at any time issue a Directive Letter to DB Contractor in the event of any
desired change in the Maintenance Services, or in the event of any Claim or Dispute regarding the scope ¢
Maintenanc8ervices. The Directive Letter will state that it is issuedSewdEmntidi8.1.1 ®ill describe the
Maintenance Services in question and will state the basis for determining compensation, if any. DB Contracto
proceed immediately as dirattiat iDirective Letter, pending the execution of a formal Change Order (or, if the
Directive Letter states that the Maintenance Ser
Services, DB Contractor shall proceed with the MainteicascasSbrected but shall have the right pursuant to
Section 1018 request that TxDOT issue a Change Order with respect thereto).
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10.1.1.3 Directive Letter as Condition Precedent to Claim that TxDOT
Directed Change Has Occurred

@) DB Contractor shall notrtéled to additional compensation for any
such work performed prior to receipt of a Directive Letter or Change Order, except &z thierei@ 2hat
preserves DB Contractords right t o cestrfopRantrerag.i on f
DB Contractor acknowledges that it will be at risk if it elects to proceed with any such work, since TxXDOT may
decide not to provide direction with regard to such work. In addition to provision of a PCO Notice and subse
Chage Order request pursuaiBeittion 10.3.Peceipt of a Directive Letter from TxDOT shall be a condition

precedent to DB Cont r act-Diredes Changghad ocdured. make a Cl ai

(b) The fact that a Directive Letter was issued ByshalD@®ot be
consideregvidence that, in fact, a TXxDi@Eted Change occurred. The determination whetheDaeEx&DT
Change, in fact occurred shall be based on an analysis of the original requirements of the CMA Documents
determination wihet the Directive Letter, in fact, constituted a change in those requirements. The requirements
Section 10.1.1.3&hall not imply that a Directive Letter would be required in order for DB Contractor to have tl
right to receive compensation for MaiceeServices within its original scope for which additional compensation is
specifically allowed undeBtation 10

10.1.2 Right of TXDOT To Issue Change Orders

TxDOT may, at any time, without notice to any Surety, authorize or require changes in th
Maintaance Services within the general scope of this CMA pursuant to a Change Order. For the purpose of
Section 10.1.2any direction to perform work shall be deemed to be within the general scope of this CMA if it
related to the Project; any dirdotidelete or modify Maintenance Services shall be considered to be within the
general scope unless, as a result this CMA, would no longer be considered a maintenance contract for the Pro
the nature initially contemplated by the Parties. DB Gbalirhetee no obligation to perform any work outside
the general scope of this CMA, except on terms mutually acceptable to TxDOT and DB Contractor.

10.2 TxDOTnitiated Change Orders

ThisSection 10&ncerns (a) Change Orders issued by TxDOT following a Request for Change Proposa
and (b) Change Orders unilaterally issued by TxDOT.

10.2.1 Request for Change Proposal

10.2.1.1 If TxDOT desires to issue a TXm@®dited Change or to evaluate
whether to initiate sucthange, then TxDOT may, at its discretion, issue a Request for Change Proposal. A
Directive Letter may also constitute a Request for Change Proposal.

10212 Wit hin 10 Business Days after DB
Change Proposal, or such longed s may be mutually agreed to by TxDOT and DB Contractor, TXDOT and DB
Contractor shall consult to define the proposed scope of the change. Within five Business Days after the
consultation, or such longer period as may be mutually agnree@Todmg DB Contractor, TXDOT and DB
Contractor shall consult concerning the estimated cost impacts.
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10.2.1.3 Within 10 Business Days after the second consultation and provision of
any data describedSiection 10.2.1.2xDOT shall notify DB Contractor wh&8ar (&) wishes to issue a
Change Order, (b) wishes to request DB Contractor to provide a Cost and Schedule Proposal, (c) wishes to re
DB Contractor to prepare a modified work plan for the change and a Cost and Schedule Proposal based o
modifiedlan, or (d) no longer wishes to issue a Change Order.

10.2.1.4 If so requested, DB Contractor shall, within 10 Business Days after
receipt of the notification descrilieciion 10.2.1.8r such longer period as may be mutually agreed to by
TxDOT and DB Contggbrepare and submit to TXxDOT for review and approval by TxDOT a Cost and Schedul
Proposal (in the format provided by TxDOT) for the requested change, complying with all applicable requireme
Section 10.4nd incorporating and fully reflectequablts made by TxDOT. DB Contractor shall bear the cost of
developing the Cost and Schedule Proposal, including any modifications thereto requested by TxDOT, excey
costs of design and engineering work required for preparation of planeaceseahjbits the Cost and
Schedule Proposal, as preauthorized by TxDOT, may be included in the Change Order as reimbursable items.
Change Order is approved, such design and engineering costs will be included within the Change Order; othe
they hall be separately reimbursed through a separate Change Order.

10.2.1.5 If DB Contractor and TxDOT agree that a change in the requirements
relating to the Maintenance Services has occurred but disagree as to whether the change justifies addit
compensation ané or disagree as to the amount of any change to be made to the Maintenance Price, TxDC
may, in its discretion, order DB Contractor to proceed with the performance of the Maintenance Services in qu
notwithstanding such disagreement and witboltyvedtirer Party of its right to submit the Dispute for resolution
through the Dispute Resolution Procedures. Such o
Materials Change Order as proviledtion 104t (b) a Directive LeftedeiSection 10.1.1.2

10.2.1.6 Ifitis not practicable, due to the nature or timing of the event giving rise
to a proposed Change Order, for DB Contractor to provide a complete Cost and Schedule Proposal meeting all
requirements 8kection 10.40B Cordctor shall provide an incomplete proposal that includes all information
capable of being ascertained. Said incomplete proposal shall (a) include a list of those Change Order requirel
that are not fulfilled, together with an explanation reasfaeatulgy gatiTxDOT stating why such requirements
cannot be met, and (b) in all events include sufficient detail to ascertain the basis for the proposed Change Ord
for any price increase associated therewith, to the extent such amount isatilen BBc€dainactor shall
provide monthly updates to any incomplete Cost and Schedule Proposals in the same manner as update
incomplete Requests for Change Orde8entaer 10.3.2.6

10.2.2 Unilateral Change Orders

TxDOT may issue a unilateral Time andIM&hange Order at any time, regardless of whether
it has issued a Request for Change Proposal. DB Contractor shall be entitled to compensation in accordance
Section 10.#br additional Maintenance Services that are required to be perforemdt ad #rg/ such
unilateral Change Order. For deductive unilateral Change Orders, the Change Order may contain a Mainter
Price deduction deemed appropriate by TxDOT, and DB Contractor shall have the right to submit the amount o
Maintenance & ideduction to dispute resolution in accord Bwetinitt6

Texas Department of Transportation -58- Addendum #2 to Request for Proposals
1-635 LBJ East Project Capital Maintenance Agreement
February 12019



10.3 DB ContracteRequested Change Orders
10.3.1 Eligible Changes

10.3.1.1 DB Contractor may request a Change Order to increase the
Maintenance Price only for increased costs of performance of theQéantesascmdllows:

(a) Additional costs directly attributable to additional Maintenance Services
resulting from TxDDifected Changes for which TxDOT has not submitted a Change Order or a Request fc
Change Proposal,

(b) Additional costs relating tatdans Materials, Force Majeure Events, and
damage to the Project, to the extent proSieetibim 10, &nd

(c) Additional costs directly attributable to uncovering, removing and restoring
the work, to the extent providgetiion 5.7.3

10.3.1.2 DB Contractos ent i tl ement to a Change
subject to the restrictions and limitations contain8gdtiathig@nd elsewhere in the CMA Documents, and
furthermore is subject to DB Caequirementsidentifiédsher@noDBp | i a
Contractor shall initiate the Change Order process by delivery of a PCO Notice Ssatiescibesian
followed by submittal of a Request for Change Order and supporting documentation to TxDOT.

10.3.2 Procedures

The requirements set forth iB¢cion 10.32onst i t ut e condi tions pre
entitlement to request and receive a Change Order except those involving a Request for Change Proposa
Contractor understands that it shall beldarss@ifrom recoveringragdxDOT under tBection 11 it fails
to give notice of any act or omission by TxDOT or any of its representatives or the happening of any event, th
occurrence pursuant to a proper PCO Notice, or fails to tdoem@snaiting requirements @ehton 10.3

10.3.2.1 Delivery of Requests for Partnering and PCO Notices

DB Contractor acknowledges the importance of providing prompt notification to
TxDOT upon the occurrence of any event or thing entitling DB C@teamier@odcer un@erction 10.3.1
Among other things, such notification serves the purpose of allowing TXxDOT to take action to mitigate ad
impacts. Such notification must be delivered as promptly as possible after the occurrence daditfrth event or sitt
through either (a) a PCO Notice as descsbetibim 10.3.2.8 (b) if permittedSsction 10.3.2.2 Request
for Partnering followed by a PCO Notice, if appropriate.

10.3.2.2 Requests for Partnering

The term fiRequest f e dellPared bynDBrContractor s h a
requesting that TxDOT enter into partnering discussions with DB Contractor with regard to an event or situatic
has occurred within the scofedaiion 10.3.1.The Request for Partnering shall refereBeettbis 18.2.2
and shall describe the event or situation, as well as the action that DB Contractor would like to take with re
thereto. The Parties shall promptly meet and confer for the purpose of determining what action should be take
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also to determindaether the Parties are in agreement as to entitlement to a Change Order. Either Party may at ¢
time terminate partnering discussions by delivery of written notice to the other, and partnering discussions
automatically terminate 60 Days aftenyd#lithe Request for Partnering unless both Parties agree in writing to an
extension. Within five Business Days after termination of partnering discussions, if TXDOT has not issued eit
Directive Letter or Change Order, DB Contractor must shiivoitiGeRCorder to preserve its right to pursue a
Change Order.

10.3.2.3 PCO Notices

The PRPGOrNotigei shal l mean a notice deliver
requirements set forth below, stating that an event or situation has occurred witBattion Séhfelahd
stating which subsection thereof is applicable. T

notices shall be numbered sequentially.

10.3.2.3.The PCO Notice shall (a) state in detail the facts underlying
the anticipad Request for Change Order, the reasons why DB Contractor believes additional compensation wi
may be due, and the date of occurrence, (b) state the name, title, and activity of each DB Contractor represer
and TxDOT representative knowledgédatefacts underlying the anticipated Request for Change Order, (c)
identify any documents and the substance of any oral communication involved in the facts underlying the antic
Request for Change Order, (d) state in detail the basis thist tlo¢ neqrkred by this CMA, if applicable, (e)
identify particular elements of performance for which additional compensation may be Sealununder this
10.3.2(f) identify any insurance available to DB Contractor, any deducsbtecreteibn associated with
such insurance, and any insurance deemed {oqeentlfy DB Contractor uBggtion 7.8.4vith respect to
the event giving rise to the request for additional compensation, and (g) provide an estimate of the time within
a response to the notice is required to minimize cost, delay or disruption of performance.

10.3.2.3.2 the Request for Change Order relates to a decision that
this CMA |l eaves to the discretion of a isHiemahtteon or
PCO Notice shall set out in detail al | facts sup,
supporting any contention that the decision was capricious or arbitrary or is not supported by substantial eviden

10.3.2.3.Bny djustments made to this CMA shall not include
increased costs resulting from DB Contractoro6s f &
Section 10.3.2.3

10.3.2.4 Waiver

10.3.2.4.DB Contractor must deliver each PCO Notice as promptly as
possible after the occurrence of the event or situation. If any PCO Notice is delivered later than 10 Days afte
Contractor first discovered (or should have discovered in the exercibée giruéasmed the occurrence
described therein, DB Contractor shall be deemed to have waived the right to collect any costs incurred or ac
prior to the date of delivery of the Request for Partnering (if applicable) or PCO Notice (if mefRegjuest for Par
was submitted or if the PCO Notice was not timely submitted following termination of partnering discussi
Furthermore, if any PCO Notice concerns any condition or materiaSeesionb®d.&12.1[3B Contractor
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shall be deemed to has&ed the right to collect any and all costs incurred in connection therewith to the exten
that TxDOT is not afforded the opportunity to inspect such material or condition before it is disturbed.

10.3.2.4.1h addition to the limitations set f@é&ction 10.3421
DB Contractoroés failure to provide a PCO Notice w
discovered in the exercise of reasonable prudence) the occurrence of a given event or situation shall precluc
Contractor from aetiief. For situations involving Requests for Partneriday theri6d shall be extended until
two Business Days following termination of the partnering period.

10.3.2.5 Delivery of Request for Change Order

DB Contractor shall deliver a Request for Changed®rdkiSection 10.3.2.5
to TxDOT within 30 Days after delivery of the PCO Notice, or such longer period of time as may be allowed in \
by TxDOT. TxDOT may require design and construction costs to be covered by separate Requests for Ch
Order

10.3.2.6 Incomplete Requests for Change Order

10.3.2.6.Each Request for Change Order provide®Gerta®y
10.3.2.5hall meet all requirements set f@glation 10.providedhat, if any such requirements cannot be met
due to the nature or timing of the occuXBnCentractor shall provide an incomplete Request for Change Order
that fills in all information capable of being ascertained. Said incomplete Request for Change Order shall (a) inc
list of those Change Order requirements that are nogeilidesyito an explanation reasonably satisfactory to
TxDOT stating why such requirements cannot be met, and (b) in all events include sufficient detail to ascerta
basis for the proposed Change Order and for any price increase associaidti¢hextamitisuch amount is
then ascertainable.

10.3.2.6.RB Contractor shall furnish, when requested by TxDOT or
its designee, such further information and details as may be required to determine the facts or contentions inv
DB Contractor agrees thatit shaji ve TxDOT or its designee access
records and other materials relating to the Maintenance Services, and shall cause its Subcontractors to do the
so that TxDOT or its designee can investigate the bekiprfopamed Change Order. DB Contractor shall
provide TxDOT with a monthly update to all outstanding Requests for Change Order describing the status
previously unfulfilled requirements and stating any changes in projections previouskD@dlieamdd to T
expenditures to date. TxDOT may reject the Reques
to respond to a complete Request for Change Order within 15 Business Days of delivery of the request shall
deemed an acceptanotsuch request, and DB Contractor shall have the burden of following up with TXxDOT on tt
status of any such Request for Change Order.

10.3.2.7 Importance of Timely Notice

DB CONTRACTOR ACKNOWLEDGES AND AGREES THAT, DUE TO
LIMITATIONS ON FUNDING FOR THE PRONEGIARM TO TXDOT THAT WILL RESULT FROM
DELAY, TIMELY DELIVERY OF PCO NOTICES AND REQUESTS FOR CHANGE ORDERS Al
UPDATES THERETO ARE OF VITAL IMPORTANCE TO TxDOT. TxDOT IS RELYING ON LC
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CONTRACTOR TO EVALUATE PROMPTLY UPON THE OCCURRENCE OF ANY EVENT C
SITUATION WHETHER THE EVENT OR SITUATION WILL AFFECT THE MAINTENANCE PRICE Al
IF SO, WHETHER DB CONTRACTOR BELIEVES A MAINTENANCE PRICE INCREASE IS REQUIF
HEREUNDER. ACCORDINGLY, DB CONTRACTOR HEREBY EXPRESSLY WAIVES ALL RIGHTS
ASSERT ANY AND ALL CBABASED ON ANY CHANGE IN THE MAINTENANCE SERVICES OR
THEIR COST, DELAY, DISRUPTION, SUSPENSION OR ACCELERATION (INCLUDING AN
CONSTRUCTIVE CHANGE, DELAY, DISRUPTION, SUSPENSION OR ACCELERATION) FOR WH!
DB CONTRACTOR FAILED TO PROVIDE PROPER AND TICEL.OREAILED TO PROVIDE A
TIMELY PCO NOTICE, TIMELY REQUEST FOR CHANGE ORDER OR TIMELY UPDATES THERETC

10.3.2.8 Review of Subcontractor Request for Price Increase

Prior to submission by DB Contractor of any Request for Change Order that is basec
in whole or part on a request by a Subcontractor to DB Contractor for a price increase under its Subcontract,
Contractor shall have reviewed all invoices by the Subcontractor that constitute the basis for the Request for C
Order and determined in good faitatth such request is justified hereunder and that DB Contractor is acting
reasonably in requesting an increase in the Maintenance Price in the amounts specified in the Request for Cl
Order. Each Request for Change Order involving SulpsrfaraetbMaintenance Services, and each update
to an incomplete Change Order request involving such Maintenance Services shall include a summary o
Contractoré6s analysis of al | Subcontractor i nvoi
Mai ntenance Manager stating that DB Contractor ha
determined that such request is justified as to entitlement and amount of money requested, has reviewed and v
the adequacy of all baglkdocumentation to be placed in escrow pueetitrtd 7.2nd has no reason to
believe and does not believe that the factual b 8
Request for Change Order involving Subcgarfacted Maintenance Services that is not accompanied by
such analysis and certification shall be considered incomplete.

10.3.3 Performance of Disputed Maintenance Services

I f TxDOT refuses to issue a Change Order b:
nevertheless perform all work as specified by Directive Letter, and shall have the right to submit the issue to d
resolution pursuant $ection 16 DB Cdmnactor shall maintain and deliver to TxDOT, upon request,
contemporaneous records, meeting the require8extienofl0.9or all work performed that DB Contractor
believes constitutes extra work (includeunsioaction work), until all Claini3igmdes regarding entitlement
or cost of such work are resolved.

10.4 Contents of Change Orders
10.4.1 Form of Change Order

Each Cost and Schedule Proposal and Request for Change Pbeepr&patdd in a form
acceptable to TxDOT, (ii) meet all applicable requirem&atstiohtfi@&nd (iii) be substantially in the form of
Exhibit 12
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10.4.2 Scope of Work, Cost Estimate, and Other Supporting Documentation

DB Contractor shall prepare & tapork, cost estimate, and such other information as required
by thisSection 10.4f@r each Cost and Schedule Proposal and Request for Change Order.

10.4.2.1 Scope of Work

The scope of work shall describe in detail satisfactory to TxDOT all activities
associad with the proposed Change Order, including a description of additions, deletions and modifications tc
existing requirements of the CMA Documents.

10.4.2.2 Cost Estimate

The cost estimate shall set out the estimated costs for the proposed Change Order ir
sucha way that a fair evaluation can be made. It shall include a breakdown for labor, materials, equipment
markups for overhead and profit, unless TXDOT agrees otherwise. If the work is to be performed by Subcontr
and if the work is sufficientlpedetio obtain Subcontractor quotes, DB Contractor shall obtain quotes (with
breakdowns showing cost of labor, materials, equipment, and markups for overhead and profit) on
Subcontractordéds stationewyfor®dBCoats hat 6si est uthat sucNKN
be allowed in excess of the amounts alloweSeuatider10.6B Contractor shall identify all conditions with
respect to prices or other aspects of the cost estimate, such as pricing contingent on firm drglers being made

certain date or the occurrence or nonoccurrence of an event.
10.4.2.3 Other Supporting Documentation

DB Contractor shall provide such other supporting documentation as may be requirec
by TxDOT.

10.4.3 Justification

All Requests for Change Orders shall includchaneatt containing a detailed narrative
justification therefor, describing the circumstances underlying the proposed change, identifying the specific pro
of Section 1that permit a Change Order to be issued, and describing the data anadodinpaitsiéta
and reports required usdation 10).%hat establish the necessity and amount of such proposed change.

10.4.4 DB Contractor Representation

Each proposed Change Order shall be accompanied by a certification under penalty of perjury, i
formacceptable to TxDOT, executed by DB Contractor and stating that (a) the amount of compensation reques
justified as to entitlement and amount, (b) the amount of compensation requested includes all known and antic
impacts or amounts that maycheréd as a result of the event or matter giving rise to such proposed change, and
(c) the cost and pricing data forming the basis for the proposed Change Order is complete, accurate and cu
Each proposed Change Order involving MaintenanceySeisudesohbtractor for which pricing data is required
to be provided un&aerction 17 ghall include a statement that the Subcontractor pricing data has been provided
and shall include a copy of the certification required to be provided by theuGdbEemtiantd 7.2
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10.4.5 Effect of Change Order Under DeBigitd Contract

DB Contractor acknowledges that it has reviewed tBaildeSigmiract, including provisions
affecting Change Orders requested by DB Contractor under this CMA. DB Cshytragtee®xpresmply
with and be bound by Section 4.6.5.6 of the DB General Conditions.

10.4.6 Changes in Scope of Project or Maintenance Services

If an event or situation occurs that may entitle DB Contractor to a Change Order increasing t
Maintenance PriceDDT will evaluate the situation and shall have the right, in its discretion, to make changes
the definition of the Project or the scope of Mai
restraints.

10.4.7 Certificate of Interested Rast

In connection with an amendment to this CMA, including any Change Order or Deviation, C
Contractor shall either (a) provide a certification to TXDOT certifying that there has been no change to the Inte
Parties (as that term is defined in §@262the Texas Government Code and in 1 T.A.C. § 46.3) disclosed in the
most recent Form 1295 Forn€E®t)i ffiid eetde bogf DIBn tCeornd gtaecd
Commission in connection with this CMA, as required by 36888 0f2R& Texas Government Code and
Chapter 46 of Title 1 of the Texas Administrative
change to the disclosure of Interested Parties or if the value of the amendment isi&hQbeen6I¢gmay
be adjusted from time to time) or greater, file a new Form 1295 with the Texas Ethics Commission as required
Form 1295 Laws. DB Contractor shall indicate the CSJ for this CMA and the applicable Change Order, Deviat
amendmémumber in the fields provided on Form 1295.

If DB Contractor is required to file a Form 1295 pursusedttiortti®.4i connection with
any amendment, including a Change Order or Deviation, DB Contractor must submit to TXDOT an executec
notarized Form 1295 complying with the requirements of the Form 1295 Laws at the same time it submit:

executed amendment,éhclin g any Change Order or Deviation, for
Change Order or other amendment to this CMA until it has received either the certification or the Form 12¢
required by th&ection 10.4.providedhat DB Contractd s f i | i ng of such certifi

obligate TxDOT to execute a Change Order or any other amendment to this CMA. TxDOT will acknowledge rec
each Form 1295 submitted by DB Contractor in relation to each amendment to this, @MAIdoguraeh

Change Order and Deviati on; however, TxDOTO0s rece
approval, consent or certification as to the contents of such Form 1295, for which DB Contractor is solely respol

Additinal information regarding Form 1295 may be found at the Texas Ethics Commission websi
athttps://www.ethics.state.tx.us/tedff@98m

10.5 Certain Limitations
10.5.1 Limitation on Maintenance Rrlacreases

Any increase in the Maintenance Price allowed hereunder shall exclude (a) costs incurred by I
Contractor arising out of or relating to the acts, omissions, negligence, intentional misconduct, or breach of app
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Law, contract, or Governahéxpproval by any DB Conf@etated Entity, (b) costs to the extent that they are
unnecessary or could reasonably be avoided by DB Contractor, inededingndiggrereallocating or
redeploying its forces to other portions of the MainterieeseoSe¢ov other activities unrelated to the
Maintenance Services, and (c) costs for remediation of any Nonconforming Work. Costs incurred for the purp
mitigating further costs as describeduse (bgabove, and not otherwise disallowed herewudidrpe
reimbursable.

10.5.2 Maintenance Services Performed Without Direction

To the extent that DB Contractor undertakes any efforts outside of the scope of the Maintenan
Services, unless DB Contractor has received a Directive Letter or ChangeyQdeOSignachdertake such
efforts, DB Contractor shall be deemed to have undertaken the extra work voluntarily and shall not be entitle
Change Order in connection therewith. In addition, TXDOT may require DB Contractor to remove or otherwise
ary such work at DB Contractordéds sole cost.

10.6 Change Order Pricing for Negotiated Lump Sum Price or Unit Price Change Orders

The price of a Change Order undgedthign 10£hall be a negotiated lump sum price or unit prices as
provided below. Lump sure pri unit prices shall be based on the original allocations of the Maintenance Price tc
comparable activities, whenever possible. If reference to price allocations is not possible and if requested by T
negotiation for lump sum or unit price Chdergestall be on an Open Book Basis and may be based on the
pricing contained in the EPDs, as well as Subcont

10.6.1 Detailed Cost Proposal

DB Contractor may be required to submit a detailed cost proposal identifying all categories of ca
in accordance with the requiremergabibn 10.7a) showing all impacts on the CMA Documents from
Maintenance Services additions, deletions and modifications shown in the proposed Change Order being price
(b) setting out the proposed costs ia saghthat a fair evaluation can be made. When the Change Order adds or
del etes Maintenance Services to DB Contractorés s
actual costs of labor, material and equipment in accordance Wil6 Seatian estimate, including a bill of any
material and a breakdown of labor and equipment costs in accordance with Section 10.6.5, as applicable. Mar}
profit and overhead consister&gtion 10shall apply to Maintenance Services gdcleainge Orders.

10.6.2 Identification of Conditions

DB Contractor shall identify all conditions with respect to prices or other aspects of the co
proposal, such as pricing contingent on firm orders being made by a certain date or the occurreace or nonoccu
of an event.

10.6.3 Contents

A negotiated Change Order shall specify costs, scheduling requirements, and all costs of al
nature arising out of the Maintenance Services covered by the Change Order. Notwithstanding the foregoin
Parties may mutually agoeese a multigeep process involving issuance of a Change Order that includes an
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estimated construction cost and that provides for a modified Change Order to be issued after a certain desigr
has been reached, thus allowing a refinement adéffoitioa of the estimated construction cost.

10.6.4 Added Maintenance Services

When the Change Order adds Maintenance Ser\
Maintenance Price shall be negotiated based on estimated costs of labagmiptedat,ardshall be based
on actual costs in accordanceSedtiion 10.For negotiated Change Orders, markups for profit and overhead
shall be consistent v@#ttion 10.7.Risk associated with the Maintenance Services described in the Change
Ordershall be addressed through the assumptions contained therein regarding the scope of such Maintene
Services.

10.6.5 Deleted Maintenance Services

When the Change Order del etes Maintenance ¢
the reductionintheMnt enance Price shall be based upon DB C
in the Proposal, including a bill of material and a breakdown of labor and equipment costs, plus variable ove
and profit associated with the deleted Magn8sraites. Estimated costs that DB Contractor applied to develop
the original Maintenance Price, as well as markup for profit and variable overhead at the rates DB Contractor a
to develop the Maintenance Price, as reflected in the EPDs, fematetgpiyning the amount of the
Maintenance Price reduction for Change Orders that delete Maintenance Services. The amount of risk asso
with such Maintenance Services as of the Effective Date by DB Contractor shall be an additiamiabfactor in deter
the amount of the Maintenance Price reduction. When a reduction is involved, documented cancellation
restocking charges may be included in costs and subtracted from the Maintenance Price reduction. Reimburs
will be made for actual work alothell costs incurred, including mobilization of materials, prior to the date of the
Directive Letter or other notification by TxDOT eliminating the work.

10.6.6 Change Order Both Adding and Deleting Maintenance Services

When the Change Order includes bothaadddeleted Maintenance Services, DB Contractor
shall prepare a statement of the cost of labor, material and equipment for both added and deleted Mainten
Services. If the cost of labor, material and equipment for the Maintenance Servicetedddedlnd del

@) Net increase in cost, the change shall be treated as Maintenance Services added, and th
provisions &ection 10.6shall be used to determine markups for overhead and profit. Markups for overhead an:
profit will be allowed omlyhf® net increase in cost in order to establish the amount to be added to the Maintenanc
Price.

(b) Net decrease in cost, the change shall be treated as Maintenance Services deleted, an
the provisions $éction 10.6$hall be used on the net decieaasest in order to establish the amount to be
deducted from the Maintenance Price.

(© Net change of zero, there will be no change in the Maintenance Price.
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10.6.7 Unit Priced Change Orders

Unit prices shall be deemed to include all costs for labor, enagedahnalprofit, and shall
not be subject to change regardless of any change in the estimated qodeceitieShaimge Orders shall
initially include an estimated increase in the Maintenance Price based on estimated quantities. Upon
determirtion of the quantities, TxDOT will issue a modified Change Order setting forth the final adjustment to
Maintenance Price.

10.6.8 All-Inclusive Change Orders

All proposed Change Orders submitted by DB Contractofirstialitse, albmprehensive and
complee and shall not include any conditions with respect to pricing or schedule.

10.6.9 Insurance

Any increase to the Maintenance Price under any Change Order shall not include: (i) the amoun
any insurance available to DB Contractor, (ii) any deductibleen seténtion associated with such insurance,
or (iii) the amount of any insurance coverage required under this Agreement that is desuned by RBself
Contractor undgection 7.8.All of the foregoing shall be solely the respori3ibilgnafactor.

10.7 Time and Materials Change Orders

TxDOT may at its discretion issue a Time and Materials Change Order whenever TxDOT determines tt
Time and Materials Change Order is advisable. The Time and Materials Change Order shalltmstouct DB Contra
perform the identified additional (or modified) Maintenance Services, indicating expressly the intention to tre:
items as changes in the Maintenance Services, and setting forth the kind, character, and limits of the Maintel
Services as fas they can be ascertained, the terms under which changes to the Maintenance Price will |
determined, and the estimated total change in the Maintenance Price anticipated thereunder. Upon |
determination of the allowable costs, TXDOT shall isBei¢ @maodie Order setting forth the final adjustment to
the Maintenance Price.

10.7.1 Labor Costs

The cost of labor for workers used in the actual and direct performance of the Change Order wc
whether provided by DB Contractor or a Subcontractothe/idiuenudithe following:

@) For constructioelated labor, (1) the actual cost for direct labor, plus (2) the actual cost of
workersé6é6 compensation and Iliability insurance r eo
Social Securitieductions or 55% of the actual direct labor cost, whichever is less, plus (3) 25% of the total of 1
amounts set fortttiauses (Bnd(2)for profit and overhead.

(b) For norconstructierelated labor (professional services), (1) the actuakwalges (
base wage paid to the employee exclusive of any fringe benefits), plus (2) a labor surcharge in the amount of
which shall constitute full compensation for all profit, overhead, and all State and federal payroll, unemploymel
other taxesnsurance, fringe benefits and all other payments made to, or on behalf of, the workers, in exces:s
actual wages.
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10.7.2 Material Costs

Material costs for Change Order work shall be the actual cost of all materials to be used in tl
performance of constraatiork, including normal wastage allowance as per industry standards, less salvage valu
plus 15% for profit and overhead. The material prices shall be supported by valid quotes and invoices from Sur
The cost shall include applicable sales¢iietsand delivery charges, and any allowable discounts.

10.7.3 Equipment

10.7.3.1 Costs for DB Contraciwned machinery, trucks, power tools or other
similar equipment that are required for Change Order work will be allowed based on the following methodology:

@) Thedirect cost of fuel, lubricants, repairs, parts, and depreciation will be
considered without any additional compensation percentage for overhead and profit being added; and

(b) The equipment rental rates shall be those tabulated in the most recent
versiorof theRental Rate Blue Bobke rental rates to be used shall be (i) the published monthly rate divided by
176 to yield an hourly rate, which hourly rate shall be further adjusted by mulRggtayRdby Blae Book
adjustment rate for the ylea equipment was manufactured and by the regional factor cofitairtatiRathe
Blue Boqglplus (ii) the estimated hourly operating cost rate shRemtdh Rete Blue Book

DB Contractor shall be considered to own such items if amtevastrsh@yéin
is held by (i) DB Contractor, (i) any equity participant in DB Contractor, (iii) any Subcontractor perforr
construction work, or (iv) any Affiliate of DB Contractor, any equity participant in DB Contractor or any
Subcontractorthie publication of Rental Rate Blue Bsbkuld be discontinued for any reason, TxDOT may
select a different publication from which to make the described calculations.

10.7.3.2 Costs for machinery, trucks, power tools or other similar equipment that
are requickfor Change Order work rented from any commercial enterprises routinely offering equipment and t
for rent or lease to the public will be allowed in an amount equal to the direct rental rate for the equipment plus
markup for overhead and profit.

10.7.3.3 The time to be paid for use of equipment on the Site shall be the time
the equipment is in operation on the Change Order work being performed. The time shall include the reasonabl
required to move the equipment to the location of the Changea@atdetwmork to the original location or to
another location requiring no more time than that required to return it to its original location. Moving time will r
paid for if the equipment is also used at the Site other than for Change @idgramdrkralosporting costs
will be allowed, in lieu of moving time, when the equipment is moved by means other than its own power. Pa;
for loading and transporting will be made only if the equipment is used for Change Order work and cannot be u
perform other Maintenance Services. Time will be computed in half and full hours. In computing the time for
equipment, less than 30 minutes shall be consideiéthaure

10.7.4 Subcontracted Maintenance Services

To the extent that any Change Omttenided to compensate DB Contractor for the cost of work
performed by Subcontractors, the Change Order shall provide for compensation equal to (a) the actual cost
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Contractor of such work (which shall be charged by the Subcontragiodatzitiedasis in accordance
with thiSection 10.Tinless otherwise approved in writing by TxDOT), plus (b) 5% of such cost. The 5% markup
subcontracted work shall not apply to: (i) Subcontracts with Affiliates; or (ii) Subcontracts with Suppliers.

10.7.5 Other Direct Costs

For any justified direct cost incurred for Change Order work not covered by the categories of co
contained fBections 10.7AHrougi0.7.4DB Contractor shall accept as full payment therefor an amount equal to
the actual cost to DBnttactor for such direct cost item without additional matkupdoBagientation
supporting each cost item for this category shall be provided by DB Contractor and approved by TxDOT in v
prior to any payment authorization being granted.

10.7.6 Overheaddms

The markups specified herein constitute full and complete compensation for all overhead, tools
equipment having an individual replacement value of $1,000 (as escalated commencing on Substantial Comy
and annually thereafter throughout thenkfaie Period by the percentage based on ENR CClSettiorth in
8.1.3providethat the comparison ENR CCI shall be that published for the month three months prior to the mont
which Substantial Completion occurs and three months befaversach @nsuch month thereafter) or less,
consumables (items that are consumed in the performance of the Maintenance Services that are not a part «
finished product) and other indirect costs of the added or changed Maintenance Servarepradg well as f
thereon, including any and all costs and expenses incurred due to any delay in connection with the added or ch
Mai ntenance Services. DB Contractorb6s mar kup perc

(@) Supervisory expenses of all typagling salary and expenses of executive officers,
supervising officers or supervising employees, excluding only direct supervision of force account work;

(b) Clerical or stenographic employees;

(© Any and all field, job site and general home officel @rethoperating expenses
whatsoever;

(d) Subsistence and travel expenses for all personnel, other incidental job burdens and
bonuses not otherwise covered,;

(e) Quiality assurance and quality control; and
()] Bond and insurance premiums.

With respect toramonstructiarelated labor costs, overhead is covered by the labor surcharge,
and includes accessories such as ceasggigtyd drafting and design (CADD) systems, software and computers,
facsimile machines, scanners, plotters, etc.

10.7.7 Change Order Data

10.7.7.1 DB Contractor shall contemporaneously collect, record in writing,
segregate and preserve (a) all data necessary to determine the costs d&swilpedlibtiils respect to all
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Maintenance Services that are the subject of a Time and Materials Change Order or a requested Change
(excluding negotiated Change Orders previously executed and delivered), specifically including costs associate
design worland (b) all data necessary to show the actual impact (if any) on the applicable deadlines with respe
all Maintenance Services that are the subject of a Change Order or a proposed Change Order. Such data sh
provided to TXxDOT and any authoepestentative of TxDOT reviewing any Claim or Dispute regarding
compensation for such Maintenance Services. DB Contractor hereby waives the right to obtain compensation f
Maintenance Services for which cost data is required to be providédBe@amdsetor fails to maintain and

timely provide to TXDOT cost data meeting the requirements of this CMA.

10.7.7.2 In addition to the obligations Bwigion 17.3B Contractor shall
maintain its records in such a manner as to provide a clear dvstenti@) thee direct cost of Maintenance
Services for which it is entitled (or for which it believes it is entitled) to an increase in the Maintenance Price a
the costs of other operations. DB Contractor shall furnish daily, on forms apgroxepblyg dkRIDcosts
described in the foregaiagse (a)The reports shall itemize all costs for labor, materials, and equipment rental
and give totals of costs through the date of the report. For workers, the reports shall includeshofurs worked, ra
pay, names and classifications. For equipment, the reports shall include size, type, identification number, rent
and actual working hours of operation. All such records and reports shall be made immediately available to T
uponitsrequeth e cost of furnishing such reports are dee
percentages.

10.7.7.3 All reports shall be signed by DB Contractor. TXDOT will compare its
records with DB Contractor 6s aorapieothetcests ofnvaiktenantceh e n
Services completed under a Time and Materials Change Order. When such reports are agreed upon and sign
both Parties, they will become the basis of payment.

10.8 Change Orders for Force Majeure Events, Hazardous MateriBsmage to the Project
10.8.1 Force Majeure Events

Subject to the l i mitations contained i n,
requirements of, tBisction 10 and subj ect t o SEcto3Q.B.HB4.2.PdndBH.P3s set f
TxDOT shall issue Change Orders to compensate DB Contractor for additional costs directly attributable to |
Maj eure Events. DB Contractoros rights to recover
not include delay alisfuption damages.

10.8.2 Hazardous Materials Management

10.8.21 Subj ect to the Jlimitations cont e
fulfillment of all applicable requirementsSefctibis1@ nd subj ect t o TBecwOIP2s3 ri ght
TxDOT shall i'suChange Orders to compensate DB Contractor for additional costs directly attributable t
Hazardous Materials Management, except Hazardous Materials Management costs arising out of or relati
Hazardous Materials for which DB Contractor is respsuoaiiil¢§ection 3.8.1.1
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10.8.2.2 Limits on Compensation

10.8.2.2.t compensation is payable to DB Contractor with respect to
Hazardous Materials Management, the amount of the Change Order shall either be a negotiated amount acce
to the Parties, or 100% of thelRResable Hazardous Materials Costs for the work in question, subject to the
limitations set forth in Sestion 10.8.DB Contractor shall not be entitled to a Change Order for additional
compensation with respect to the Hazardous Materials M@&spgasibiiities set forthdations 3.8.1ahd
3.8.1.2

10.8.2.2.Bntitlement to compensation shall be limited to work
performed pursuant to DB Contractorés Hazardous M
accordance with Section 3.4Exiubit 20 this CMA and any Site Investigation Report or workplan for such
Hazardous Materials as approved by TxDOT in writing. No compensation shall be allowed with respect t
immaterial quantities of Hazardous Materials, (b) any use of HezEidahatMauld have been avoided by
reasonable design modifications, maintenance procedures or construction techniques, (c) any costs that coulc
been avoided or (d) delay and disruption damages.

10.8.2.2.BB Contractor shall be deemed to have waigéd tie ri

collect any and all costs incurred in connection with any Hazardous Materials Management and any right to ok
time extension if TXDOT is not provided written notice of the discovery of Hazardous Materials and afforde
opportunity to inspect t es containing Hazardous Materials bef
ability to ascertain, based on a site inspection, the nature and extent of the materials. In the event of an Emer
involving Hazardous Materials, DB Contegctake such limited actions as are required by Law without advance
notice to TXDOT but shall provide such notice immediately thereafter (which in no event shall be more than two
after the incident by phone and 24 hours after the incidemtdbigc&yritten

10.8.2.2.lh cases involving reimbursement for Hazardous Materials
Management under 8estion 10.8.2llowable costs shall be limited to the incremental costs actually incurred in
performing Hazardous Materials Management after completionngf precasstito determine whether
Hazardous Materials are present (deducting any avoided costs, such as the cost of disposal that would have
incurred had Hazardous Materials not been present). Investigating and characterizing are included in
Mainteance Price, and DB Contractor shall not be entitled to additional compensation therefor. DB Contractor
take all reasonable steps to minimize acts or omissions that cause DB Contractor to incur any such increm
costs.

10.8.2.2.6ompensation shall be aticovdy to the extent that DB
Contractor demonstrates to TxDOTO6s satisfaction t
avoided by reasonable design modifications, maintenance procedures or construction techniques and (b
Contractors pl an for the Hazardous Materials Managemen
Project and the public.

10.8.2.2.BB Contractor shall provide TxDOT with such information,
analyses and certificates as may be requested by TxDOT in cededeternabhtion regarding eligibility for
payment.
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10.8.3 Damage to the Project

Subject to the restrictions and limitations set fo8adiiahi$d@ nd subj ect to TxDOTS®O
in Sections 3.3.134.2.2and3.4.2.3DB Contractor shall be entitled to a Change Order for its reasonable and
documented costs to repair direct physical damage to any of the Maintained Elements to the extent set forth |
Section 10.8.3

10.8.3.1 DB Contractor shall be entitled to a Chander@sleosts to repair
direct physical damage to the extent such damage is directly attributable to and resulting from any of the foll
events, provided the event is beyond the control of the DBREmt&ddimtities and is not due to an act,
omission, negligence, recklessness, willful misconduct, breach of contract or Law of aiRe@Ed ontractor
Entity, and further that such event (or the effects of such event) could not have been avoided by the exerci
caution, due diligence, or redme efforts by DB Contractor:

(a) the acts of third parties (not including DB C&slaigtdrEntities or other
parties acting on behalf of DB Contractor), including (i) collision with the Project by aircraft, ships, watercraft, -
vehicles orlwtr equipment; (ii) riot or civil commotion; (iii) vandalism; (iv) leakage from fire extinguishing equipm
and (v) terrorism; and

()t he foll owing events: (i) lightning;
col | aps e o on;(vyWwindstoont ot taaify (vi eadhquake; (viii) tsunami; (ix) hurricane; (x) tornado; and (x
any other natural disaster that has been proclaimed a disaster or state of emergency by the President of the L
States, the Governor of the Stateasf e the Federal Highway Administrator.

10.8.3.2 In no event, shall DB Contractor be entitled to a Change Order for
increased costs caused by any of the following:

(a) normal wear and tear (regardless of the amount or type of traffic on the Project);
(b) settlig, cracking, bulging, shrinkage or expansion of any portion of the Project;
(c) rust, or other corrosion, decay, deterioration;

(d) hidden, latent or patent defects; or

(e) faulty Work, design defects, or other faulty workmanship or materials in the
Workas such term is defined in the DBC.

10.8.3.3 If damage to a Maintained Element occurs, DB Contractor shall
immediately notify TxDOT thereof telephonically or in person, to be followed immediately by written notificatio
Contractor shall be responsible fanihitgrthe appropriate action to be undertaken, subject to concurrence by
TxDOT. In the event that any Governmental Approvals specify a procedure to be followed, DB Contractor shall
the procedure set forth in the Governmental Approvals.

10.8.3.4 DB Contraatshall bear the burden of proving that damage to the
Maintained Elements meeting the requirements of and subject to the lirGieatiomsli6.8i&s occurred.
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10.9 Change Order Records

DB Contractor shall maintain its records in such a mapr@rides doclear distinction between the
direct costs of Maintenance Services for which it is entitled (or for which it believes it is entitled) to an increase
Maintenance Price and the costs of other operations. DB Contractor shall contotiectaresmrslyin
writing, segregate and preserve all data necessary to determine the costs of all Maintenance Services that a
subject of a Change Order or a requested Change Order, specifically including costs associated with design
Such dat shall be provided to any dispute resolvers, TXDOT and its Authorized Representatives as directec
TxDOT, on for ms approved by TxDOT. The <cost of
predetermined overhead and profit markups.

10.9.1 Daily Wdt Reports and Data Collection

DB Contractor shall furnish TxDOT compl et ¢
Services that is to be paid for on-arntématerial basis. The daily-aingmaterial work reports shall be detailed
as follows:

€) Name, classification, date, daily hours, total hours, rate, and extension for each worke
(including both construction ancomstruction personnel) for whom reimbursement is requested.

(b) Designation, dates, daily hours, total hours, rental eatensiod for each unit of
machinery and equipment.

(© Quantities of materials, prices, and extensions.
(d) Transportation of materials.

The reports shall also state the total costs to date for the Time and Materials Change Order work

109.2 Supplierds I nvoices

Materials charges shalll be substantiated by
be submitted with the dailyaidmaterial work reports or, if not available, with subsequerardintgptiamial
work reports. Should said Supplie i nvoi ces not be submitted withi-H

materials, TXDOT shall have the right to establish the cost of such materials at the lowest current wholesale pri
which such materials are available, in the quactiieed;atelivered to the location of Maintenance Services,
less any discounts available, rather than at the invoiced amount.

10.9.3 Execution of Reports
All daily tirendmaterial work reports shall be signed by the Maintenance Manager.
10.9.4  Adjustment

TxDOT will cparre its records with the completed daiyndmaterial work reports furnished
by DB Contractor and make any necessary adjustments. When theaeddaitertahevork reports are
agreed upon and signed by both Parties, said reports shdiebeasimeft payment for the Maintenance
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Services performed, but shall not preclude subse

records pertaining to Maintenance Services paid foramthaaberdal basis shall be open, duriegudiir

business hours, to inspection or audit by representatives of TXDOT during the life of this CMA and for a period
less than five years after the termination of the Capital Maintenance Agreement, and DB Contractor shall retait
records fahat period. Where payment for materials or labor is based on the cost thereof to any Person other t
DB Contractor, DB Contractor shall make every reasonable effort to ensure that the cost records of each such
Person will be open to inspecttbaatit by representatives of TXDOT on the same terms and conditions as the

cost records of DB Contractor. Payment for such costs may be deleted if the records of such third parties ar
made available to TxDOTO6 smeneegpmoeeshamtO Bays aftee the ternhirfatiora n

of contract, DB Contractor will be given a reasonable notice of the time when such audit is to begin.

10.10 Matters Not Eligible for Maintenance Price Increase

10.10.1 DB Contractor acknowledges and agrees that nanribeslk®ntenance Price is
available except in circumstances expressly provided for herein, that such Maintenance Price increase she
available only as provided inSation 10and that DB Contractor shall bear full responsibility for the
conseggnces of al | ot her events and <circumstances.
include the following:

(@) Del ay from TxDOT6és or other partiesd mai

(b) Maintenance, replacement or repair of any componerdr(nbteihisra Maintained
Element), necessitated by any act, omission, negligence, intentional misconduct, or breach of applicable
contract or Governmental Approval by any DB GelaterddEntity;

(© Changes arising out of the design or d¢mmstoicthe Project, the volume or
characteristics of traffic using the Project, or the materials and supplies used with the construction;

(d) Acts, omissions, negligence, intentional misconduct or breach of contract, Law, or an
Governmental ApprovaligylzB ContraciRelated Entity;

(e) Costs to the extent they could be avoided through mitigation by DB Contractor or by
resequencing, reallocating or redeploying workforces;

® Materials replacemengaeding and-vegetation for erosion;
(9) Designoconstruction Errors;

(h) any costs covered by insurance available to DB Contractor, any dedostibdel or self
retention associated with such insurance, or any costs that would have been covered by any insurance tt
deemed to be sa@l$ured byEB)Contractor un@action 7.8.4

@ Action or i naction of adjoining proper
arising from causes that otherwise give rise to a right to a Change Order);

()] Groundwater levels or subsurface moisture content;
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K Correction of Nonconforming Work and review and acceptance thereof by TxDOT
(including rejected design submittals);

)] Any suspensions, terminations, interruptions, denials, nonrenewals of, or delays in the
issuance of, a Governmental Approval eéqatredrto be obtained by DB Contractor, any failure to obtain such
Governmental Approval, and compliance with the terms and conditions of all Governmental Approvals;

(m)  Any situations (other than Force Majeure Events) that, while not within one of the
categories delineated above, were or should have been anticipated, because such situations are referre
elsewhere in this CMA or arise out of the nature of the Maintenance Services; and

(n) All other events beyond the control of TxDOT for whicls TxdD@X{phessly agreed
to assume liability hereunder.

10.10.2 DB Contractor hereby assumes responsibility for all such matters and acknowledges
and agrees that assumption by DB Contractor of responsibility for such risks, and the consequences and cosit
delaysesulting therefrom, is reasonable under the circumstances of this CMA and that contingencies included i

Mai ntenance Price in DB Contractords sole judgme
assumption of said risks and rabjbitins.

10.10.3 DB CONTRACTOR HEREBY EXPRESSLY AGREES THAT IT SHALL NOT
BE ENTITLED TO ANY COMPENSATION, DAMAGES OR TIME EXTENSION WHATSOEVER
CONNECTION WITH THE MAINTENANCE SERVICES EXCEPT TO THE EXTENT THAT THE Cl
DOCUMENTS EXPRESSLY SPECIFY THAONJBRACTOR IS ENTITLED TO A CHANGE ORDER
OR OTHER COMPENSATION, DAMAGES OR TIME EXTENSION.

10.11 Disputes

If TXDOT and DB Contractor agree that a request to increase the Maintenance Price by DB Contractor
merit but are unable to agree as to the amounmMaiisiegnance Price increase, TxDOT agrees to mark up the
Request for Change Order or Cost and Schedule Proposal, as applicable, provided by DB Contractor to redu
amount of the Maintenance Price increase as deemed appropriate by TxDOTXD®Uchithexdcute and
deliver the markad Change Order to DB Contractor within a reasonable period after receipt of a request by L
Contractor to do so and thereafter will make payment based on-spchaagec@rder. The failure of TXDOT
and DB @ntractor to agree to any Change Order urkestiiiis 1(including agreement as to the amount of
compensation allowed under a Time and Materials Change Order and the disputed amount of the increase |
Maintenance Price in connection with a Cndeges described above) shall be a Dispute to be resolved
pursuant t8ection 1@Except as otherwise specified in the Change Order, execution of a Change Order by bot
Parties shall be deemed accord and satisfaction of all Claims by DB Con#taceoa$iagyfrom or relating
to the Maintenance Services covered by the Change
resolver shall be limited to the incremental costs incurred by DB Contractor with respect to the Dispute (cre
TxDOT for any corresponding reduction in DB Contr
allowed b8ection 10with respect thereto.
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10.12 Changes Not Requiring Change Order

Changes in the Maintenance Services or requirements Daten@vii& that have no net cost effect
on the Maintenance Price may be approved in writing by TXDOT as a Deviation and in such event shall not rec
Change Order. Any other change in the requirements of the CMA Documents shall requéé.eitbeorn Directiv
a Change Order. For purposes @dtiwn 10.12 t he provisions regarding 0
4.1.2.2.4 of the DB General Conditions are incorporated herein mutafesrengandis

10.13 No Release or Waiver

10.13.1 NoChangeOrdergnt ed hereunder shall rel ease
of its respective obligations. Maintenance Services shall continue and be carried out in accordance with a
provisions of the CMA Documents, and this CMA shall be and shall fancwianith éflect, unless formally
suspended or terminated by TxDOT in accordance with the terms hereof. Extending time or permitting DB Con
to finish the Maintenance Services or any part thereof after the applicable deadline, or teatmakiDg of paym
Contractor after such date, shall not constitute a waiver on the part of TXDOT of any rights under this CMA.

10.13.2 The performance and acceptance of any part of the Maintenance Services or
materials specified by this CMA after the date fixeghdofiosmeimce shall not be deemed to be a waiver by
TxDOT of its right to terminate this CMA for abandonment or failure to complete within the time specified or to il
and deduct damages as may be provided.

10.13.3 No course of conduct or dealings betweentitdse rfldarexpress or implied
acceptance of alterations or additions to the Maintenance Services, and no claim that TxDOT has been un
enriched, shall be the basis for any claim, request for additional compensation or time extension. Further
Contraor shall undertake, at its risk, work included in any request, order or other authorization issued by a Pe
in excess of that Personés authority as provided
deemed to have performed sudhas a volunteer and at its sole risk and cost. In addition, TXDOT may require DB
Contractor to remove or otherwise undo any such w
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SECTION 11. REPRESENTATIONS, \RARTIES AND ACKNOWGMENTS
11.1 Acknowledgments by DB Contracto
DB Contractor acknowledges and agrees that:

11.1.1 To the extent of the Maintenance Services, DB Contractor has full responsibility for
the maintenance, repair and upkeep of the Maintained Elements.

11.1.2 DB Contractor assumes, with respect to the MaintainedhBtesmentghin the
scope of the Maintenance Services as des&miti@the risk of the design and construction of the Project;
design defects, omissions, errors or inaccuracies; construction defects and flaws; the materials and supplies u
connection with the construction of the Project; the Work underBihilel Qxsitract; and the actions,
omissions, negligence, intentional misconduct, or breach of applicable Law or contract by any member of th
ContracteRelated Entities and askedges and agrees that it has incorporated into the Maintenance Price all
costs associated with such risks.

11.1.3 DB Contractor shall not be entitled to (a) assert or use the design and construction o
the Project; design defects, omissions, errors origsacoomatruction defects and flaws; the materials and
supplies used in connection with the construction of the Project; the Maintenance Services; and/or the act
omissions, negligence, intentional misconduct, or breach of applicable Lawaoly coetrdagrbyf the DB
ContracteRRelated Entities as defenses to the full and complete performance of the Maintenance Services and
other obligation under the CMA Documents; and (b) any Change Order resulting from, related to or arising out
desig and construction of the Project; design defects, omissions, errors or inaccuracies; construction defects
flaws; the materials and supplies used in connection with the construction of the Project; the performance ¢
Maintenance Services; or thenac omissions, negligence, intentional misconduct, or breach of applicable Law ol
contract by any member of the DB Coitedated Entities.

11.1.4 Except to the limited extent provideecbgn 1.2.B Contractor shall not be
entitled to rely on alpcuments or information provided by TxDOT relating to the design or construction of th
Project, including the Reference Information Documents.

11.1.5 TxDOT shall not be responsible or liable in any respect for any Losses suffered by
any of the DB ContraBtelited Entities by reason of the design and construction of the Project; design defects
omissions, errors or inaccuracies; construction defects or flaws; the materials and supplies used in connectiol
the construction of the Project; the Maintenaiess;Ser the actions, omissions, negligence, intentional
misconduct, or breach of applicable Law or contract by any member of theReBWEdriEradios.

11.2 Disclaimers by TxDOT

11.2.1  TxDOT does not make any representation regarding or warrant tice design a
construction of the Project; the existencexistemte of any design defects, omissions, errors, or inaccuracies;
the existence of any construction defects or flaws; the traffic volume projections; the materials and supplies u:
connection wite construction of the Project; the Maintenance Services; the compliance by any member of the
ContracteRelated Entities with the terms of the-Buikig@ontract; or the utility, suitability, or fithess of the
Project for its intended use.
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11.2.2 EXCEPTAS OTHERWISE EXPRESSLY PROVIDED HEREIN, TXDOT
EXPRESSLY DISCLAIMS ANY REPRESENTATIONS OR WARRANTIES OF ANY KIND OR NATUI
EXPRESS OR IMPLIED, AS TO THE CONDITION OR QUALITY OF THE PROJECT, THE PROJE
ROW OR THE PROSPECTS (FINANCIAL AND OTHERWISEYDRISKIER INCIDENTS OF THE
PROJECT ROW, THE WORK, THE MAINTENANCE SERVICES AND THE PROJECT, AND TXD
SPECIFICALLY DISCLAIMS ANY REPRESENTATION OR WARRANTY OF MERCHANTABILIT
USAGE, SUITABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE WITH RESPECT TO T
PRAQECT, THE PROJECT ROW, THE WORK AND THE MAINTENANCE SERVICES, OR ANY PAI
THEREOF, OR COMPLIANCE WITH APPLICABLE LAWS OR GOVERNMENTAL APPROVAL
WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, EXCEPT AS OTHERWISE EXPRES:
PROVIDED HEREIN, TXDOT EXPRESISCLAIMS ANY REPRESENTATION OR WARRANTY OF
ANY KIND REGARDING THE CONDITION OF THE PROJECT, THE WORK, THE PROJECT ROW,
THE SUITABILITY THEREOF IN CONNECTION WITH THE MAINTENANCE SERVICES, AND I
SCHEDULE OR EXHIBIT TO THE CMA DOCUMENTS, NOR ANWAJERER. OR
INFORMATION PROVIDED BY OR COMMUNICATIONS MADE BY TXDOT, SHALL CAUSE OR CRE.
ANY WARRANTY, EXPRESS OR IMPLIED, AS TO THE CONDITION OR QUALITY OF THE PROJE
THE WORK OR THE PROJECT ROW.

11.3 TxDOT Representations and Warranties
TxDOT representsd warrants to DB Contractor as follows:

11.3.1 TxDOT has full power, right and authority to execute, deliver and perform its
obligations under, in accordance with and subject to the terms and conditions of the CMA Documents to which
Party.

11.3.2 Each Persorxecuting the CMA Documents on behalf of TXDOT to which TxDOT is
a Party has been, or at the time of execution will be duly authorized to execute each such document on bek
TxDOT.

11.3.3 There is no action, suit, proceeding, investigation or litiggtiandpseied on
TxDOT that challenges TxDOT6s authority to execut
Documents to which TxDOT is a Party, or that challenges the authority of the officials executing the C
Documents.

11.4 DBContractor Representations and Warranties

DB Contractor [and each Joint Venturer], as applicable, represents, warrants and covenants to TxDO’
follows:

11.4.1 DB Contractor[, each Joint Venturer], and all Subcontractors have maintained, and
throughout the Maivance Period shall maintain, all required authority, license status, professional ability, skills a
capacity to perform DB Contractoro6s obligations
requirements contained in the CMA Documents.
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11.4.2 DB ®ntractor has evaluated the feasibility of performing the Maintenance Services
within the deadlines specified herein and for the Maintenance Price and has reasonable grounds for believin
does believe that such performance is feasible and practicable.

11.4.3 DB Contractor has, prior to executing this CMA, in accordance with Good Industry
Practice, reviewed and taken appropriate steps to verify the information included in the Reference Inform
Documents, inspected and, to the extent access was madeyaValldDI or was otherwise available to it,
examined the Site and surrounding locations, performed appropriate field studies, and undertaken other act
sufficient to familiarize itself with existing Utilities, surface conditions and stibssrédiesthogdhe Project
to the extent DB Contractor deems necessary or advisable for performing its obligations under the CMA Docur
and, as a result of such review, inspection, examination and other activities, DB Contractor is familiar with
accepts the physical requirements of the Maintenance Services. DB Contractor acknowledges and agrees that
been afforded the opportunity to review information and documents and, to the extent access was made availa
TxDOT or was otherwise alailalit, to conduct inspections and tests of the Site and surrounding locations as
described above. Before commencing any work on a particular portion or aspect of the Project, DB Contractol
verify all governing dimensions of the Site and shallathxaaijpining work (including Adjacent Work) that may
have an impact on such work. DB Contractor shall ensure that any design documents and construction docul
furnished as part of the Maintenance Services accurately depict all governindiarahsidjoini

11.4.4 DB Contractor acknowledges and agrees that it has familiarized itself with the
requirements of any and all applicable Laws and the conditions of any required Governmental Approvals pr
entering into this CMA. DB Contractor shalvitbntipéyforegoing at its sole cost and expense and without any
increase in the Maintenance Price on account of such compliance, regardless of whether such compliance
require additional time for performance or additional labor, equipmentatrexyateselis provided for in the
CMA Documents. DB Contractor has no reason to believe that any Governmental Approval required to be ob
by DB Contractor will not be granted in due course and, thereafter, remain in effect in order to enable
Maimenance Services to proceed in accordance with the CMA Documents. If any Governmental Approvals req
to be obtained by DB Contractor must formally be issued in the name of TxDOT, DB Contractor shall underte
efforts to obtain such approvalstsubjeco Tx DOT6s reasonabl e cooperation
and delivery of appropriate applications and other documentation prepared by DB Contractor in a form approv
TxDOT. DB Contractor shall assist TXDOT in obtaining any Gppesnatetihat TXDOT may be obligated to
obtain, including providing information requested by TxDOT, preparing necessary supporting materials
participating in meetings regarding such approvals.

11.45 All Maintenance Services furnished by DB Contrdetqresfained by or under
the supervision of Persons who hold all necessary and valid licenses to perform the Maintenance Services |
State, by personnel who are careful, skilled, experienced and competent in their respective trades or profes:
whoare professionally qualified to perform the Maintenance Services in accordance with the CMA Documents
who shall assume professional responsibility for the accuracy and completeness of all design and constru
documents prepared or checked by them.

11.4.6 At all times, including during the course of, and notwithstanding the existence of, any
Dispute, DB Contractor shall perform as directed by TxDOT, in a diligent manner and without delay, shall abi
TxDOT6s deci si on or applicable provisiamsiod thesCMA Ddcumenssmp | y  wi t h
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11.4.7 DB Contractor is d[n] , ddly organized and validly existing under
the Laws df ,Jwith all requisite power and all required licenses to carry on its present and proposec
obligations undee CMA Documents, and will remain in good standing throughout the term of this CMA and for
long thereafter as any obligations remain outstanding under the CMA Documents. [DB Contractor is composed
Joint Ventureis. Jis Gluly orgagzed, validly existing, and in good standing under the Laws of the
State of J] is [duly organized, validly existing, and in good standing under the Laws of the
State of . Fach Joint Venturer has all requisite poweequotallicenses to carry on its present and
proposed obligations under the CMA Documents. Each Joint Venturer is duly qualified to do business, and is ir
standing, in the State, and will remain in good standing throughout the MaintentorcasPenigdrendafter
as any obligations remain outstanding under the CMA Documents.] [Guarantor is a corporation, duly organize
validly existing under the Layvs of , vith all requisite power and authority to carry on their present and
propsed obligations under the CMA Documents. The Guarantor is duly qualified to do business, and is in
standing, in the State of Texas and will remain in good standing throughout the Maintenance Period and for st
thereafter as any obligations remtatanding under the CMA Documents.]

11.4.8 The execution, delivery and performance of this CMA have been duly authorized by
all necessary corporate action of DB Contractor [and of each Joint Venturer], and this CMA has been duly exe
and delivered by DB\tactor [and each Joint Venturer].

11.4.9 All required approvals have been obtained with respect to the execution, delivery anc
performance of this CMA, and performance of this CMA will not result in a breach of or a default under
Contractoréstigoeradasy dogani ati onal documents or
material agreement or instrument to which DB Contractor [or any Joint Venturer] is a party or by which
properties and assets may be bound or affectedir¢dllapgamovals have been obtained with respect to the
execution, delivery and performance of the Guaranty, and performance of the Guaranty will not result in a bre:
or a defaul't under Guarant or 6 s o reginagrieenmant or @thea | do
material agreement or instrument to which Guarantor is a party or by which its properties and assets may be |
or affected.]

11.4.10 This CMA constitutes the legal, valid and binding obligation of DB Contractor [and
each Joint Ventjrenforceable against DB Contractor [and each Joint Venturer], in accordance with its terms. [T
Guaranty has been duly authorized by all necessary corporate action, has been duly executed and delivere
Guarantor, and constitutes the legal, vaiiddimgl obligation of the Guarantor, enforceable in accordance with its
terms.]

11.4.11 There is no action, suit, proceeding, investigation or litigation pending and served or
DB Contractor [or any Joint Venturer] that challenges the authority of DB &yntlaictol/farturer] to
execute, deliver or perform, or the validity or enforceability of, the CMA Documents or that challenges the authc
any DB Contractor [or Joint Venturer] officials executing the CMA Documents.

11.4.12 To the extent the Lead Mainterféinoeis not DB Contractor, DB Contractor
represents and warrants, as of the effective date of the Subcontract with the Lead Maintenance Firm, as follows

(a) The Lead Maintenance Firm is duly organized, validly existing and in good standing unde
the lawsf the state of its organization and is duly qualified to do business, and is in good standing, in the State;
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(b) The ownership interests of the Lead Maintenance Firm that is a single purpose entity
formed for the Project (including options, warratttsr aights to acquire ownership interests) is owned by the
Persons whom DB Contractor has set forth in a written certification delivered to TxDOT prior to the Effective Da

(c) The Lead Maintenance Firm has the power and authority to do ahgstndnd th
execute and deliver all other documents as are required to be done, observed or performed by it in connectio
its engagement by DB Contractor;

(d) The Lead Maintenance Firm has (i) obtained and will maintain all necessary or require
registtions, permits, licenses and approvals required under applicable Law and (ii) expertise, qualificatic
experience, competence, skills anehéwote perform the Maintenance Service in accordance with the CMA
Documents;

(e) The Lead Maintenance Fitrnomilply with all health, safety and environmental Laws in
the performance of any work activities for, or on behalf of, DB Contractor for the benefit of TxDOT; and

) The Lead Maintenance Firm is not in breach of any applicable Law that would have ¢
mateial adverse effect on any aspect of the Maintenance Services.
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SECTION 12. DEFAULT AND REMEDQIBEAMAGES, AND LIMTTON OF LIABILITY
12.1 DB Contractor Maintenance Defaults

DB Contractor shall be in default under this CMA upon the occurrence of any one owingre of the follo
events or c DBiGbintractooMamtenareaDedadlt: a A

(a) A DB Contractor Event of Default under th@DiEsiQantract;

(b) DB Contractor fails to timely observe or perform, or cause to be observed or performed, ar
covenant, agreemeobligation, term or condition required to be observed or performed by DB Contractor under 1
CMA Documents, including failure to perform the Maintenance Services in accordance with the CMA Document

(©) DB Contractor fails to resume performaniteesfaviee Services that have been suspended or
stopped within the time specified in the originating notification after receipt of notice from TxDOT to do so
applicable) after cessation of the event preventing performance;

(d) DB Contractor suspemdsses, stops or abandons performance of the Maintenance Services or
fails to continuously and diligently prosecute the Maintenance Services (exclusive of work stoppage (i) du
termination by TxDOT, or (ii) due to and during the continuandéapéar&&eent or suspension by TxDOT);

(e) DB Contractor fails to provide and maintain any of the insurance, bonds, letters of credit ar
guarantees required hereunder;

) DB Contractor attempts or purports to assign or transfer the CMA Docungdmteror any
interest herein, except as expressly permitted under this CMA,;

(9) DB Contractor fails, absent a valid dispute, to make payment when due for labor, equipment
materials in accordance with its agreements with Subcontractors or Supp@daacel withcapplicable
Laws, or shall have failed to comply with any Law or failed reasonably to comply with the instructions of T»
consistent with the CMA Documents, or fails to make payment to TXDOT when due of any amounts owing to T
under thiEMA,;

(h) DB Contractor breaches any other agreement, representation, covenant or warranty contained
the CMA Documents;

@ DB Contractor fails to discharge or obtain a stay within 10 Days of any final judgment or order
the payment of money agdinstéxcess of $100,000 in the aggregate arising out of the prosecution of the
Maintenance Services (provided that, for purposes hereof, posting of a bond in the amount of 125% of such jud
or order shall be deemed an effective stay);

()] Any Guarantmvokes or attempts to revoke its obligations under its guarantee or otherwise takes
the position that such instrument is no longer in full force and effect;

(k) Any final judgment is issued holding DB Contractor or any Guarantor liable forcGsamount in e
of $100,000 based on a finding of intentional or reckless misconduct or violation of a state or federal false claim
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)] Any representation or warranty made by DB Contractor or any Guarantor in the CMA Documel
or any certificate, invoice,didbe instrument or other document delivered by DB Contractor or any Guarantor
pursuant to the CMA Documents was false or materially misleading when made;

(m) DB Contractor commences a voluntary case seeking liquidation, reorganization,for other relief w
respect to itself or its debts under any bankruptcy, insolvency, or other similar Law now or hereafter in effect;
the appointment of a trustee, receiver, liquidator, custodian or other similar official to protect a substantial part

Contractors asset s; becomes insolvent, or generally do
inability to pay its debts; makes an assignment for the benefit of creditors; takes any action to authorize any
foregoing; or any of thegfmd ng acts or events shall occur with

members or joint venturers, or any Surety or Guarantor.

(n) An involuntary case is commenced against DB Contractor seeking liquidation, reorganizatio
dissolution, windimg composition or arrangement with creditors, readjustment of debts, or other relief with respe
to DB Contractor or DB Contractoroés debts under a
effect; seeking the appointment oke treskeiver, liquidator, custodian or other similar official of DB Contractor or
any substanti al part of DB Contractordés assets; ¢
process; or seeking like relief, and such involunsiiglicasebe contested by DB Contractor in good faith or
shall remain undismissed and unstayed for a period of 60 Days; or any of the foregoing acts or events shall
with respect to any of DB Cont SaeatytooQudarasitorpart ner s,

(0) In any voluntary or involuntary case seeking liquidation, reorganization or other relief with resp
to DB Contractor or its debts under any U.S. or foreign bankruptcy, insolvency or other similar Law now or her
in effecthis Agreement or any of the other Contract Documents is rejected, including a rejection pursuant to 11
§ 365 or any successor statute; or

(p) Any Guarantor revokes or attempts to revoke its obligations under its guarantee or otherwise tal
the positiothat such instrument is no longer in full force and effect.

12.2 Notice and Opportunity To Cure

12.2.1 For the purpose of TxDOTob6s exercise o0f
Section 12xpressly states may be exercised before lapse of a cure period, DB Contractor shall have the follov
cure periods with respect to the following DB Contractor Maintenance Defaults:

@) Respecting a DB Contractor Maintenance Defaclhusedéaf Section 12, the
same cure period, if any, as is available under tigue€lgntract;

(b) Respecting a DB Contractor Maintenance Defarliusesefliprougl{d) clauses
() through(j)) andclause (pdf Section 12,7 period of 10 Days aftddOT delivers to DB Contractor written
notice of the defawtpvidedhat no such notice and opportunity to cure is required for any DB Contractor
Maintenance Default that, by its nature cannot be cured (which shall include the itetassteée)s in
(f) clauses (khrouglin)andclause (a)fSection 121and

(© For any DB Contractor Maintenance Default with a cure period of 10 Days as described |
Section 12.2.1(#)such DB Contractor Maintenance Default is capable of dgradtutebgannot be cured
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within 10 Days, as determined by TxDOT, such additional period of time shall be allowed as may be reaso
necessary to cure the default so long as DB Contractor commences such curedaithprersaatradd

thereafter djently prosecutes such cure to compietagechoweverthat in no event shall such cure period
exceed 60 Days in total.

12.2.2 Failure to provide notice to the Surety shall not preclude TxDOT from exercising its
remedies against DB Contractor. Notditigstae provisions in 8astion 12rxDOT may, without notice and
without awaiting lapse of the period to cure any default, in the event of existence of a condition on or affectir
Project that TxDOT believes poses an immediate and imminenpulaligdrealth or safety, rectify the
dangerous condition at DB Contractorodés cost, and,
under a mistaken belief in the occurrence of such default, such action shall not exposabiliypO DB any li
Contractor and shall not entitle DB Contractor to any remedy, it being acknowledged that TxDOT has a parat
public interest in providing and maintaining saf
determination of #ndstence of such danger shall be deemed conclusive in the absence of clear and convincir
evidence to the contrary.

12.3 TxDOT Remedies

12.3.1 If any DB Contractor Maintenance Default desseittamhii2i$ not subject to
cure or is not cured within the géréoty) specifiedSaction 12.2r if the circumstances descril@ztiion
12.3.11é xi st , TxDOT may decl are that an AEvent of De
the Maintenance Services. The declaration of an Esalttsbfadéfe in writing and given to DB Contractor, with
a copy to Surety and any Guarantor. In addition to all other rights and remedies provided by Law or equity anc
rights and remedies as are otherwise available under the CMA Documtedyaioketiagce Performance
Bond, any letter of credit, and Guaranty, if an Event of Default shall occur, TXDOT shall have the following
without further notice and without waiving or releasing DB Contractor from any obligations, arall DB Contracto
have the following obligations (as applicable):

@) TxDOT may terminate this CMA or a porti
entry upon, possession and control of the Project, in which case the&Spaiiggiddsdodll apply.

(b) If and as directed by TxDOT, DB Contractor shall withdraw from the Site and shall remov
such materials, equipment, tools and instruments used by, and any debris or waste materials generated by, al
ContracteRRelated Entity on the Site or otherthisgarformance of the Maintenance Services.

(© DB Contractor shall deliver to TXDOT possession of any or all design or constructior
documents and all other completed or partially completed drawings (including plans, elevations, sections, detai
diagams), specifications, records, information, schedules, samples, shop drawings, and other documents
facilities related to the Project that TXDOT deems necessary in connection with Maintenance Services.

(d) DB Contractor shall assign to TxDGlUlthentracts requested by TxDOT, and DB
Contractor shall terminate, at its sole cost, all other Subcontracts.

(e) TxDOT, in its discretion, may deduct from any amounts payable by TxDOT to DB
Contractor such amounts (including interest thereon asupdemittésl CMA) payable by DB Contractor to
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TxDOT, including reimbursements owing, Liquidated Damages oS&utionnd@r4Key Personnel
Unavailability Fees owing uBidetion 5.4.&nd amounts TxDOT deems advisable to cover any existing or
threateed claims, Liens and stop notices of Subcontractors, laborers or other Persons, amounts of any Losses
have accrued, the cost to complete or remediate uncompleted Maintenance Services or Nonconforming Wo
other damages or amounts that TxDOT tévasingel are or may be payable to TxDOT under the CMA
Documents.

() TxDOT shall have the right, but not the obligation, to pay any amount or perform any ac
as may then be required from DB Contractor under the CMA Documents or Subcontracts.

(9) TxDOT magppropriate any or all materials, supplies and equipment on the Site as may
be suitable and acceptable and may direct the Surety (other than in the Event SeDedault2ihiy
complete this CMA or may enter into an agreement for the ocbtimige@€MA according to the terms and
provisions hereof with another contractor or the Surety, or use such other methods as may be required fo
completion of the Maintenance Services and the requirements of the CMA Documents, incluiiag completion
Maintenance Services by TxDOT.

(h) If TXDOT exercises any right to perform any obligations of DB Contractor, in the exercis
of such right, TxDOT may, but is not obligated to, among other things (i) perform or attempt to perform, or cause
perfomed, such Maintenance Services, (ii) spend such sums as TxDOT deems necessary and reasonable to er
and pay such architects, engineers, consultants and contractors and obtain materials and equipment as m:
required for the purpose of completindantdnance Services, (iii) execute all applications, certificates and other
documents as may be required for completing the Maintenance Services, (iv) modify or terminate any contrz
arrangements, (v) take any and all other actions that it enayecessaty, in its discretion, to complete the
Maintenance Services, and (vi) prosecute and defend any action or proceeding incident to the Maintenance Sel

12.3.2 If an Event of Default occurs, DB Contractor and each Guarantor shall be jointly anc
severdly | i able to TxDOT for all costs incurred by T
Maintenance Services. Upon the occurrence of an Event of Default, TxDOT shall be entitled to withhold all c
portion of further payments toddBaCtor until such time as TxDOT is able to determine how much, if any,
remains payable to DB Contractor and the amount p
damages and claims against DB Co#Redated Entities or as othemgiggired by the CMA Documents.
Promptly upon such determination, TxDOT shall notify DB Contractor in writing of the amount, if any, tha
Contractor shall pay TxDOT, or TxDOT shall pay DB Contractor the applicable amount. All costs and che
incuredy TxDOT, including attorneys©o, consul tant s o,
with the cost of completing the Maintenance Services under the CMA Documents, will be deducted from any m
due or that may become due DB ContratsoSurety. If such expense exceeds the sum that would have been
payable to DB Contractor under this CMA, then DB Contractor and each Guarantor shall be liable and shall |
TxDOT the amount of such excess. If DB Contractor or Guarantgrsiails aonpant immediately upon
TxDOT6s demand, then TxDOT shal/l be entitled to ¢
forth inSection 18.1@n the amounts TxDOT is required to pay in excess of the remaining balance of the
Mainteance Price for the applicable Maintenance Term. The interest rate shall accrue on all amounts TxDOT
had to pay in excess of the remaining balance of the Maintenance Price for the applicable Maintenance Tern
the date of TXDOT payment.
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12.3.3 DB Contractor acknowledges that if a DB Contractor Maintenance Default under
Section 12.1.l(mf(nNNoccur s, such defaul't could impair or 1
Maintenance Services. Accordingly, DB Contractor agrees thatcupamdbeobany such default, TXDOT
shall be entitled to request of DB Contractor or its-sHoteresiradequate assurance of future performance in
accordance with the terms and conditions hereof. Failure to comply with such requesf déliveriOobDays
the request shall entitle TXDOT to terminate this CMA and to the accompanying rights set forth above. Pel
receipt of adequate assurance of performance and actual performance in accordance therewith, TxDOT sh
entitled to proceechwiite Maintenance Services with its own forces or with other contracioiinuateritine
or other appropriate basis, the cost of which wil
hereunder. The foregoing shall be ionatidiil other rights and remedies provided by law or equity and such
rights and remedies as are otherwise available under the CMA Documents, including the Maintenance Perforr
Bond, any letter of credit and any Guaranty.

12.3.4 In lieu of the provisiondisfSection 12f&r terminating this CMA for default and
completing the Maintenance Services, TXDOT may, in its discretion, pay DB Contractor for the parts already
according to the provisions of the CMA Documents and may treat the part®menaaiifirigeyndad never
been included or contemplated by this CMA. No Claim Sectenttii.3will be allowed for prospective
profits on, or any other compensation relating to, Maintenance Services uncompleted by DB Contractor.

12.3.5 If this CMA is temated for grounds that are later determined not to justify a
termination for default, such termination shall be deemed to constitute a termination for convenience pursus
Section 14

12.3.6 The exercise or beginning of the exercise by TxDOT of anyeorights anor
remedies under tBisction 12 shall not preclude the simultaneous or later exercise by TxDOT of any or all other
such rights or remedies, each of which shall be cumulative.

12.3.7 If TXDOT suffers damages as a result of any DB RatatectdEni t y 6s br e a.
omission or failure to perform an obligation under the CMA Documents, then, subject to the limitation on liz
contained iBections 12#nd12.7 TxDOT shall be entitled to recovery of such damages from DB Contractor
regardless of whet the breach, omission or failure that gives rise to the damages is declared an Event of Defaul

12.3.8 DB Contractor and each Surety and Guarantor shall not be relieved of liability for
continuing application of Liquidated Damages or other similadéaginkrdimy Key Personnel Unavailability
Fees) on account of a breach or default by DB Co
Default, or by actions taken by TXDOT urRkatiiis12.3

1239 TxDOT6és remedi es rmingt Work shalsipckade tthe tight toNo n ¢
allow such work to remain uncorrected and receive payment asSpoiidesl. 9i#d lieu of the remedies
specified in tigection 12

12.3.10 TxDOT Stem Rights

Upon the occurrence of a DB Contractor Maintenalcan@®efapiration, without full and
complete cure, of the cure period, if any, available to DB Contractor, and without waiving or releasing DB Conit
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from any obligations, TxDOT shall have the right, but not the obligation, for so long aacsuch DB Contr
Maintenance Default remains uncured by TxDOT or DB Contractor, to pay any obligees of DB Contractor
perform all or any portion of DB Contractoro6s oblI
DB Contractor Maintenancauld®fas well as any otherdix@ting breaches or failures to perform for which DB
Contractor received prior written notice from TxDOT but has not commenced diligent efforts to cure.

12.3.10.1 In connection with such action, TXDOT may, to the extent and only to
the extent reasonably required for or incident to curing the DB Contractor Maintenance Default or such
breaches or failures to perform for which DB Contractor received prior written notice from TxDOT but has
commenced and continued diligestteffarte:

(a) Employ security guards and other safeguards to protect the Project;

(b) Spend such sums as are reasonably necessary to employ and pay such
architects, engineers, consultants and contractors and to obtain materials and equipggaireds witnpbe
obligation or liability to DB Contractor, Subcontractors or any other Persons for loss of opportunity to perfori
same Maintenance Services or supply the same materials and equipment;

(© Draw on and use proceeds from letters pbcradke a claim against
payment and performance bonds, guarantees and other performance security and use the proceeds to the ¢
available under the terms thereof to pay such sums;

(d) Execute all applications, certificates and other documentbeas may
required;

(e) Make decisions respecting, assume control over and continue the
Maintenance Services as may be reasonably required;

() Meet with, coordinate with, direct and instruct Subcontractors and Suppliers,
process invoices and applications foerajrom Subcontractors and Suppliers, pay Subcontractors and
Suppliers, and resolve claims of Subcontractors and Suppliers, and, for this purpose DB Contractor irrevo
appoints TxDOT as its atterdagt with full power and authority to act iimca®B Contractor in its place and
stead,;

(9) Take any and all other actions as may be reasonably required or incident to
curing; and

(h) Prosecute and defend any action or proceeding incident to the Maintenance
Services undertaken.

12.3.10.2 DB Contractor shalimburse TxDOT, within 10 Days of receiving an
i nvoi ce, for TxDOTb6s Recoverable Costs in connecHt
authorized by ti8gction 12.3.1h lieu of reimbursement, TXDOT may elect, in its disdestigt, duch
amounts from any amounts payable to DB Contractor under this CMA.
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12.3.10.3 Neither TxDOT nor any of its Authorized Representatives, contractors,
Subcontractors, vendors and employees shall be liable to DB Contractor in any manner for any inconvenien
disturbance arising out of its entry onto the Project or the Project ROW in order to peecion uritidrlifis
unless caused by the gross negligence, recklessness, intentional misconduct or bad faith of such Person. |
Person exercisegaight to pay or perform unde8ehton 12.3.1d nevertheless shall have no liability to DB
Contractor for the sufficiency or adequacy of any such payment or performance, or for the manner or qual
design, construction, operation or maietandass caused by the gross negligence, recklessness, intentional
misconduct or bad faith of such Person.

12.3.104Tx DOT 6 s r i Sedidnd?2.3ubfedubject to the right of any
Surety under payment and performance bonds to assume performaeateranfiatbbguided work.

12.3.10.5 In the event TxDOT takes action describeSeictithis12.3.50d it
is later finally determined that TxDOT lacked the right to do so because there did not occur a DB Contr:
Maintenance Default and expiration, wittand fidimplete cure, of the cure period, if any, available to DB
Contractor, then TxDOT&s act i oirectdd&hahgeebe treated

12.4 Liquidated Damages for Failure to Meet Performance Requirements

12.4.1 DB Contractor acknowledgdsagrees that (a) the Project is unique, (b) the Project
is an essential part of the Texas highway system, and (c) the traveling public will be inconvenienced from any
of DB Contractor to perform the Maintenance Services in an efficienmandetim@ly Contractor
acknowledges the difficulty in determining the actual Losses that would accrue to TxDOT and the public in the
of such failures. Consequently, DB Contractor agrees to pay TxDOT the following sums of money as dee
compensatidno T x DOT resulting from DB Contractordos f ai
evidenced by the failure to remedy or repair a Defect within the specified Defect Remedy Period. DB Contt
further acknowledges and agrees that such aradarttee nature of liquidated damages and not a penalty and
that such sums are reasonable under the circumstances existing as of the Effective Date.

12.4.2 DB Contractor shall pay to TxDOT a liquidated amount of:

@) $25,000 for each instance of failuregttentitie hazard to Users for a Category 1
Defect within the specified Defect Remedy Period as @ectimu h@efExhibit 2

(b) $25,000 for each instance of failure to permanently remedy a Category 1 Defect within th
specified Defect Remedyp&eas required $gction 1.3&Exhibit 2

(© $10,000 for each instance of failure to permanently remedy a Category 2 Defect within th
specified Defect Remedy Period as req&ieetidiy 1.3 Exhibit 2

12.4.3 In each case TxDOT shall be entitlpdyhoent of the liquidated amount
immediately upon expiry of the Defect Remedy Period and shall be entitled to payment of an additional amount
to the first liquidated damage amount each day thereafter until such time as DB Contractor has success
remedied or repaired the Defect. In lieu of reimbursement, TXDOT may elect, in its discretion, to deduct
amounts from any amounts payable to DB Contractor under this CMA.
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12.5 Right To Stop Performance for Failure by TXDOT To Make Undisputed Payment

DB Cotnactor shall have the right to stop performance under this CMA if TxDOT fails to make a
undi sputed payment due hereunder within 15 Busine
from DB Contractor. DB Contractor shall not hght tthéerminate this CMA for default as the result of any
failure by TxDOT to make an undisputed payment due hereunder. However, if such nonpayment continues for
than 180 Days, upon written notice from DB Contractor to TXDOT, such nonpasenssd andipeirtation
for Convenience pursua®eition 14 Upon such terminati on, the Part.
forth irBection 14

126 Li mitation of DB Contractoroés Liability

Notwithstanding any other provision of the CMA Documents, to the extent permitted by applicable L
TxDOT will not seek indemnification and defenSeatimted 6r to recover damages from DB Contractor
relating to this CMA (whether arising in ,coegtagetnce or other tort, or any other theory of law) in excess of the
sum of (a) all those costs reasonably incurred by
correcting the Maintenance Services or having the Maintenarncenpértedesr corrected by another Person,
including the cost of the work required or arising under the Warranties, (b) an amount equal to $100,000,000 (
amount shall specifically include any Liquidated Damages paid pussgéinnt@2(i3 ap amounts paid by
or on behalf of DB Contractor that are covered by insurance proceeds, and (d) all Losses incurred by any Inden
Party relating to or arising out of any illegal activities, fraud, criminal conduct, recklessness, bad faith, g
negljence or intentional misconduct on the part of any DBRalateatemtity.

12.7 Limitation on Consequential Damages

12.7.1 Notwithstanding any other provision of the CMA Documents, under no circumstances
shall TXDOT be liable for punitive damages or icideatd) or consequential damages, whether arising out of
breach of this CMA, tort (including negligence) or any other theory of liability, and DB Contractor hereby rele
TxDOT from any such liability.

12.7.2 Notwithstanding any other provision of the Oigni3aand except as set forth in
thisSection 12.7ahd irSection 12.7.8® the extent permitted by applicable Law, DB Contractor shall not be liable
to TxDOT for punitive damages or indirect, incidental or consequential damages, whetheacrisintpisut of
CMA, in tort (including negligence) or any other theory of liability, and TxDOT hereby releases DB Contractol
any such liability.

1273 The foregoing |limitation on DB Contr ac
consequentidamages shall not apply to or limit any right of recovery TXDOT may have respecting the following:

@) Losses (including defense costs) to the extent (i) covered by the proceeds of insuranc
required to be carried pursu&sdiion,/(ii) covered by thi@ceeds of insurance actually carried by or insuring
any DB ContracRelated Entity under policies solely with respect to the Project and the Maintenance Service
regardless of whether required to be carried puBadiant@or (iii) DB Contacis deemed to have-self
insured the Loss pursua8tttion 7.8.4
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(b) Losses arising out of fraud, criminal conduct, intentional misconduct (which does no
include any intentional Event of Default), recklessness, bad faith or gross negligernufe amy DB pa
ContracteRelated Entity;

(© DB Contractor 6s Bectire bbrbr tlsewhere is éhe CMAO r t h
Documents;

(d) DB Contractorods obligation to ®eatgn Key P
5.4.8 or damages owing undgragher provision of the CMA Documents;

(e) Losses arising out of DB Contractor Releases of Hazardous Materials; and

() Any other consequential damages arising from a breach of this CMA by DB Contracto
that occurs prior to the end of the MaintenagesiHgect to a cap in the amount of $1,000,000.
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SECTION 13. SUSPENSION
13.1 Suspensions for Convenience

TxDOT may, at any time and for any reason, by written notice, order DB Contractor to suspend all or
part of the Maintenance Services required under the CM#% Dwctiraeperiod of time that TxDOT deems
appropriate for the convenience of TXxDOT. DB Contractor shall promptly comply with any such written suspe
order. DB Contractor shall promptly recommence the suspended Maintenance Servicesttgronotceipt of wri
from TxDOT directing DB Contractor to resume work. Any such suspension for convenience shall be conside
TxDODirected Changerovidedhat TXDOT shall have the right to direct suspensions for convenience not
exceeding 24 hours eachoup total of 96 hours, which shall not be consideredlirdste@®Thange.
Adjustments of the Maintenance Price and any time extension shall be available for -Bjestech TxDOT
Change, subject to DB Cont riemsdetdorttdsctioon ®Omp | i ance wi t

13.2 Suspensions for Cause

TxDOT has the authority to suspend, wholly or in part, the Maintenance Services for cause by written ¢

for DB Contractorés failure to:
@) Correct conditions unsafe for the Project personnelesatipaiigic;

(b) Comply with any Governmental Approval or Law (including Environmental Laws), or otherwi
carry out the requirements of the CMA Documents;

(© Carry out orders of TxB&Torth in a Directive Letter
(d) Deliver or maintain Mainten@ecerity or required insurance; or
(e) Comply with requirements for developing and implementing the MSQMP.

DB Contractor shall promptly comply with any such written suspension order. DB Contractor shall pron
recommence the Maintenance Services gparofeaitten notice from TxDOT directing DB Contractor to resume
work. TxDOT shall have no liability to DB Contractor in connection with any such suspension.

13.3 Responsibilities of DB Contractor During Suspension Periods

During periods that any Mainterfaeicéces are suspended, DB Contractor shall continue to be
responsible for the Maintenance Services that are not suspended, prevent damage or injury to the Maint:
Elements, and erect necessary temporary structures, signs or other facititiemirgquiréaet Maintained
Elements. Additionally, DB Contractor shall continue other Maintenance Services that have been or can be perf
at the Site or-gffe during the period that the Maintenance Services are suspended.
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SECTION 14. TERMINATION
14.1 Termination fo€onvenience

TxDOT may, at any time, terminate this CMA and performance of the Maintenance Services, in whole
part, i f TxDOT deter mi nes, i n i ts d Tesninatient for o n t !
Convenienae ) . T x DrOiffate ¢his @dpital Maregement Agreement, in whole or in part, by delivering to DB
Contractor a written Notice of Termination for Convenience or Notice of Partial Termination for Conveni
specifying the extent of termination and its effective idat@mnTérmpartial termination) of this CMA under this
Section 14hall not relieve DB Contractor, any Surety or any Guarantor of its obligation for any claims arising ot
Maintenance Services performed.

14.2 Termination Closing

In addition to the perfomady DB Contractor of the requirements set forth in the Maintenance Transition
Plan, on the effective date of the termination of this CMA, DB Contractor shall deliver to TxDOT:

@) Any reports then required to be delivered pursuant to the Mains@iamBé¢afiran otherwise
required by the CMA Documents;

(b) Subcontracts and other agreements that TxDOT agrees, in writing, to assume in accordance W
Section 14.4nd

(©) Possession and control of the Project in the condition DB Contractor isaiatpiimeat that
time under this CMA.

143 DB Contractords Responsibilities After Rece

After receipt of a Notice of Termination for Convenience or Notice of Partial Termination for Convenienc
of a notice of terminationtdugn Event of Default, and except as otherwise directed in writing by TxDOT, DB
Contractor shall immediately proceed with the following obligations, regardless of any delay in determinir
adjusting any amounts due:

(@) Stop the Maintenance Servicggea#fied in the notice;

(b) Notify all affected Subcontractors and Suppliers that this CMA is being terminated and that th
respective Subcontracts (including orders for materials, services or facilities) are not to be further performed
otherwis authorized in writing by TxDOT,;

(© Enter into no further Subcontracts (including orders for materials, services or facilities), except
necessary to complete the continued portion of the Maintenance Services, if any, or for mitigation of damages;

(d) Unless instructed otherwise by TxDOT, terminate all Subcontracts to the extent they relate to t
Maintenance Services terminated;

(e) Assign to TxDOT, in the manner, at the times, and to the extent directed by TxDOT, all of C
Cont r act ondingerestin thé Subcontracts 4o éetminated, in which case TxDOT will have the right, in i
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discretion, to accept performance, settle or pay any termination settlement proposal arising out of the terminat
such Subcontracts;

() Subject to the prisritten approval of TXDOT, settle all outstanding liabilities and all termination
settlement proposals arising from termination of Subcontracts that are required to be terminated hereunder;

(9) No later than 30 Days prior to the effective date tbrieramiless extended in writing by
TxDOT upon written request of DB Contractor witkigytpisr@l, (a) provide TxDOT with an inventory list of all
materials, supplies and equipment previously produced, purchased or ordered from Sygepfamrsifay use in
the Maintenance Services and not yet used, including its storage location, as well as any documentation or
property required to be delivered hereunder that is either in the process of development or previously complet
not yet delived to TXxDOT, and such other information as TxDOT may request; and (b) transfer title and delive
TxDOT through bills of sale or other documents of title, as directed by TxDOT, (i) work in process, completed
supplies, equipment and other mptedated or acquired for the Maintenance Services terminated, and (ii) all
design and construction documents related to the Project or the Maintenance Services and all other complet
partially completed drawings (including plans, elevationsjetaitsicg] diagrams), specifications, records,
samples, information and other property that would have been required to be furnished to TxDOT if the Mainte
Services had been completed;

(h) Complete performance in accordance with the CMA Doellnvamitserfance Services not
terminated,;

0] Take all action that may be necessary, or that TXDOT may direct, for the protection an
preservation of (i) the public, including public and private vehicular movement, (ii) the Maintenance Services, a
the equipment, machinery, materials and property related to the Project that is in the possession of DB Contl
and in which TxDOT has or may acquire an interest;

()] As authorized by TxDOT in writing, use its best efforts to sell to third parties, at reasonable pric
any property of the types referregubsection @f clause (gprovidechoweverthat DB Contractor (i) is not
required to extend credit tgparghaser, and (i) may acquire the property itself under the conditions prescribed
and at prices approved by TxDOT. The proceeds of any transfer or disposition will be applied to reduce
payments to be made by TxDOT under the CMA Documerdasyofiad imanner directed by TxDOT;

(K) Assist TXDOT in such manner as TxDOT may require prior to and for a reasonable period follow
the effective date of termination to ensure the orderly transition of the terminated Maintenance Services ar
managment to TxDOT, and shall, if appropriate and if requested by TxDOT, take all steps as may be necessa
enforce the provisions of Subcontracts pertaining to the surrender of the terminated Maintenance Services; and

)] Take other actions directed byTTxDO
14.4 Disposition of Subcontracts

14.4.1 Not later than 60 Days prior to the effective date of termingiectiamder
12.3.1(apr1l4.1 DB Contractor shal/l assemble at its offic
such offices, at any timgnwes during normal business hours, all Subcontracts that are in effect and pertain in an
way to the performance of the Maintenance Services.
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14.4.2 DB Contractor shall terminate, or cause to be terminated, effective on the same date
as the effective date ohteation of this CMA, any such Subcontracts that TXDOT elects, in its discretion, not t
assume.

14.4.3 On the effective date of termination, (a) DB Contractor and TxDOT shall execute anc
deliver a written assignment and assumption agreement with respécStdaagptracts that TxDOT elects, in
its discretion, to assume; and (b) DB Contractor shall deliver to TxDOT true and complete copies of all such as:
and assumed Subcontracts.

1444 TxDOT6s assumption of any sudidns Subcor
arising from and after the effective date of termination.

14.4.5 Provisions shall be included in each Subcontract (at all tiers) regarding terminations
for convenience, allowing such termination rights and obligations to be passed through trstted&ubcontract
establishing terms and conditions relating thereto, including procedures for determining the amount payable
Subcontractor upon a termination for convenience, consist8attigtin 1His

14.5 Settlement Proposal Upon Terminatio€émvenience

After receipt of a Notice of Termination for Convenience or Notice of Partial Termination for Convenie
DB Contractor shall submit a final termination settlement proposal to TxDOT in the form and with the certific
prescribed by TxDQAsdal on the measure of compensation des&édntidrs 14ahd14.8 DB Contractor
shall submit the proposal promptly, but no later than 90 Days from the effective date of termination, unles
Contractor has requested a time extension in writsuckviBfday period and TxDOT has agreed in writing to
such extension. DB Contractoro6s termination sett/|
returned with comments, or rejected. If DB Contractor fails to submit thenpleptisad witbwed, TXDOT
may conclusively determine, on the basis of information available to it regarding the measure of compens
described fections 14ahd14.8 the amount, if any, due DB Contractor because of the termination and shall pay
DBContractor the amount so determined.

14.6 Amount of Negotiated Termination Settlement

Subject to the provisiorSeation 14.%and based on (and no more than) the measure of compensation
described iBections 14and14.8 DB Contractor and TxDOT may apeehe amount to be paid to DB
Contractor by reason of the total or partial Termination for ConvenienSegiosuahiipon determination
of the settlement amount, this CMA will be amended accordingly, and DB Contractor will laenpaictthe agreed

TxDOT6s execution and delivery of any settl ement
Documents with respect to completed Maintenance Services, relieve DB Contractor from its obligations with re
thereto, including Wairaamts , or affect TxDOT6s rights wunder the

Payment Bond, any Guaranty, letter of credit or other security issued in addition to, or in lieu of, any security pr
pursuant to this CMA.

14.7 No Agreement as to AmoohiTermination Settlement

If DB Contractor and TxDOT fail to agree upon either all or some portion of the amount to be paid
Contractor by reason of a Termination for Convenience &estiant 4. the amount payable shall be
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determined by TxDOT in accordance with the following, but without duplication of any items or of any amc
agreed upon in accordancebeition 14.6

14.7.1 To the extent not previously paid, TXDOT will pay DB Contractfrthige sum
following amounts for Maintenance Services performed prior to the effective date of the Notice of Terminatic
Convenience or Notice of Partial Termination for Convenience, subject to the limitations and deductions L
Sections 14.7ahd14.8

€) DB Contract or 6 s -ofpocket wcast, withoatapsofit,namd inckuding u t
equipment costs only to the extent permitted under the CMA Documents for (i) all Maintenance Services perft
but not yet paid by TxDOT as of the effectivehdatotiée of Termination for Convenience or Notice of Partial
Termination for Convenience, and (ii) demobilization and work done to secure the applicable portion of the Proj
termination, including reasonable overhead and accounting for asyabéfundth pespect to insurance
premi ums, deposits or similar i t ems, as establi s/
deductions wil|l be made for the cost of omabyeri al s
DB Contractor, amounts realized by the sale of such items, and for other appropriate credits against the cost
Maintenance Services, including those deductions that would be permitted in connection with Final Payment
this CMA. When,ineg opi ni on of TxDOTO6s Authorized Represen
Services is excessively high due to costs incurred to remedy or replace Nonconforming Work, the reasonable ¢
be allowed will be the estimated reasonablepeskirming that Maintenance Service in compliance with the
requirements of the CMA Documents, and the excessive actual cost shall be disallowed.

(b) The cost of settling and paying reasonable claims arising out of the termination of
Maintenance Servicesler Subcontracts as providgetiion 14.3(fyithout profit and exclusive of the amounts
paid or payable on account of supplies or materials delivered or services furnished by the Subcontractor prior
effective date of the Notice of Termiioat©onvenience or Notice of Partial Termination for Convenience, which
amounts shall be included in the cost on account of which payment danaddagbdee.

(© The reasonable -o@pocket cost (including reasonable overhead) of tlaigpreserv
and protection of property incurred purSexiioio 14.36hd any other reasonabl@®dcket cost (including
overhead) incidental to termination of the Maintenance Services under this CMA, including the reasonable cost
Contractor oéihdling material returned to the Supplier, delivered to TxDOT or otherwise disposed of as directec
TxDOT, and including a reasonable allowance for [
payable due to termination of this CMA.

14.7.2 DB Contractor acknowledges and agrees that it shall not be entitled to any
compensation or recovery for items such as lost or anticipated profits, unabsorbed overhead, and opportunity
of DB Contractor or its Subcontractors upon termination of hieigoEMAmount to be paid to DB Contractor,
exclusive of settlement costs, shall not exceed the Maintenance Price for the Maintenance Term in whicl
termination occurs, less the amount of payments previously made to DB Contractor during $ecm Maintenan
In addition, any payments to DB Contractor during the Maintenance Period shall be reduced by the portions
Maintenance Price related to Maintenance Services not terminated, if any. Furthermore, in the event that any |
is payable withspeect to insurance or bond premiums, deposits or other items that were previously passed throt
to TxDOT by DB Contractor, such refund shall be paid directly to TXDOT or otherwise credited to TxDOT. Exct
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normal spoilage, and except to the extdxied will have otherwise expressly assumed the risk of loss, there
will be excluded from the amounts payable to DB Contr&sdotiamddr?.the fair value, as determined by

TxDOT, of equipment, machinery, materials, supplies and prajestroyieat, ist, stolen, or damaged so as

to become undeliverable to TXxDOT, or sold pugaaiontd4.3(Jhformation contained in the EPDs may be a

factor in determining the value of the Maintenance Services terminated. Upon detemunaticf tfethe a
termination payment, this CMA shall be amended to reflect the agreed termination payment, DB Contractor sk
paid the agreed amount, and the Maintenance Price shall be reduced to reflect the reduced scope of Maintet
Services.

14.7.3 If a terimation hereunder is partial, DB Contractor may file a proposal with TxDOT
for an equitable adjustment of the Maintenance Price for the continued portion of this CMA. Any proposal b
Contractor for an equitable adjustment urgkstiis14.7sBalbe requested within 90 Days from the effective
date of the partial termination unless extended in writing by TxDOT. The amount of any such adjustment as m
agreed upon shall be set forth in an amendment to this CMA.

14.8 Reduction in Amount of Claim

The amunt otherwise due DB Contractor by reason of a full or partial Termination for Convenience shall
reduced by (a) the amount of any claim that TXDOT may have against any-Rda@dnEattyrin
connection with this CMA, (b) the agreed pdcehimrproceeds of sale, of property, materials, supplies,
equipment or other things acquired by DB Contractor or sold, pursuant to the péexitang anhthisot
otherwise recovered by or credited to TxDOT, (c) all unliquidated advyzceentstmade to or on behalf of
DB Contractor applicable to the terminated portion of the Maintenance Services or Capital Maintenance Agree
(d) amounts that TXDOT deems advisable, in its discretion, to retain to cover any existingns;, thezestened cla
and stop notices relating to the Project, including claims by Utility Owners, (e) the cost of repairing
Nonconforming Work (or, in TxDOTé6és discretion, th
Section 5.9.2nd (f) anamounts due or payable by DB Contractor to TxDOT.

14.9 Termination Based on Failure To Issue a Maintenance NTP

TxDOT6s election not to issue any Maintenance
Under no circumstances shall TxDOT édolifli3 ContracRelated Entities for any amounts if this CMA
terminates because TxDOT elects not to issue a Maintenance NTP.

14.10 Payment

TxDOT may from time to time, under such terms and conditions as it may prescribe and in its discre
make partial pagnts for costs incurred by DB Contractor in connection with the terminated portion of this CI
upon a Termination for Convenience, whenever, in the opinion of TXxDOT the aggregate of such payments sh
within the amount to which DB Contractorniitleblehereunder. If the total of such payments is in excess of the
amount finally agreed or determined to be due @witiothikbsuch excess shall be payable by DB Contractor
to TxDOT upon demand.

Texas Department of Transportation -96- Addendum #2 to Request for Proposals
1-635 LBJ East Project Capital Maintenance Agreement
February 12019



14.11 No Consequential Damages

Under no circumstances| $dB Contractor be entitled to anticipatory or unearned profits or consequential
or other damages as a result of a Termination for Convenience. The payment to DB Contractor determine
accordance with tBectionld onst i t ut es DV re@aanfor a Beaninationdos Coaversehca.s i

14.12 No Waiver

Notwithstanding anything contained in this CMA to the contrary, a Termination for Convenience shall
waive any right or claim to damages that TxDOT may have, and TxDOT may pursue atlyatausepf action
have at Law, in equity or under the CMA Documents.

14.13 Dispute Resolution

The failure of the Parties to agree on amounts due Sect@ritighall be a Dispute to be resolved in
accordance wiection 16

14.14 Allowability of Costs

All costs claimed by DB Contractor un@erctida 1#ust be allowable, allocable and reasonable in
accordance with the cost principles and procedures of 48 CFR Part 31.
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SECTION 15. INDEMNIFICATION; RRBISES
15.1 Indemnification by DB Contractor

15.1.1 SUBJECT TGECTION 15.2DB CONTRACTOR SHALL RELEASE,
DEFEND, INDEMNIFY AND HOLD HARMLESS EACH OF THE INDEMNIFIED PARTIES FROM A
AGAINST ANY AND ALL CLAIMS, CAUSES OF ACTION, SUITS, JUDGMENTS, INVESTIGATIOI
LEGAL OR ADMINISTRATIVE PROCEEDINGS, DEMANDS AND LOSSES, IE HACH CAS
ASSERTED OR INCURRED BY OR AWARDED TO ANY THIRD PARTY, ARISING OUT OF, RELAT
TO OR RESULTING FROM:

(A) THE BREACH OR ALLEGED BREACH OF ANY OF THE CMA DOCUMENTS BY
ANY DB CONTRACTRRLATED ENTITY;

(B) THE FAILURE OR ALLEGED FAILURE BY ADONDBACTORELATED
ENTITY TO COMPLY WITH ANY APPLICABLE LAWS OR GOVERNMENTAL APPROVALS;

(C) ANY ALLEGED PATENT OR COPYRIGHT INFRINGEMENT OR OTHER
ALLEGEDLY IMPROPER APPROPRIATION OR USE OF TRADE SECRETS, PATENTS, PROPRIET!
INFORMATION, KNO&MW, COPYRIGHRIGHTS OR INVENTIONS IN PERFORMANCE OF THE
MAINTENANCE SERVICES, OR ARISING OUT OF ANY USE IN CONNECTION WITH THE PROJE
OR ANY DEVELOPMENT OF METHODS, PROCESSES, DESIGNS, INFORMATION, OR OTHER ITE
FURNISHED OR COMMUNICATED TO TXDOT OR ANOTHERHBNDEARNYY PURSUANT TO
THIS CAPITAL MAINTENANCE AGREEMENT; PROVIDED THAT THIS INDEMNITY SHALL NOT AP
TO ANY | NFRI NGEMENT RESULTI NG FROM TXDOT6S FA
WRITTEN INSTRUCTIONS REGARDING USE PROVIDED TO TXDOT BY DB CONTRACTOR;

(D) THE ACTUAL OR ALLEGED CULPABLE ACT, ERROR, OMISSION,
NEGLIGENCE, BREACH OR MISCONDUCT BY ANY DB CONRERATCEORENTITY IN OR
ASSOCIATED WITH THE PERFORMANCE OF THE MAINTENANCE SERVICES;

(E) ANY AND ALL CLAIMS BY ANY GOVERNMENTAL ENTITY CLAIMING TAXES
BASID ON GROSS RECEIPTS, PURCHASES OR SALES, THE USE OF ANY PROPERTY OR INCOI
OF ANY DB CONTRACIHRIRATED ENTITY WITH RESPECT TO ANY PAYMENT FOR THE
MAINTENANCE SERVICES MADE TO OR EARNED BY ANY DB CCREIRAEDCENTITY;

(F) ANY AND ALL STOP NOTICESOYNDIENS FILED IN CONNECTION WITH
THE MAINTENANCE SERVICES, PROVIDED THAT TXDOT HAS PAID ALL UNDISPUTED AMOUN
DUE AND OWING TO DB CONTRACTOR WITH RESPECT TO SUCH MAINTENANCE SERVICES;

(G) ANY DB CONTRACTOR RELEASES OF HAZARDOUS MATERIALS,;

(H) THE CLAIMROASSERTION BY ANY OTHER CONTRACTOR THAT ANY DB
CONTRACTORELATED ENTITY INTERFERED WITH OR HINDERED THE PROGRESS OR
COMPLETION OF WORK BEING PERFORMED BY SUCH OTHER CONTRACTOR, OR FAILED
COOPERATE REASONABLY WITH SUCH OTHER CONTRACTOR, SO AS TO CAUSI
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INCONVENIENCE, DISRUPTION, DELAY OR LOSS, EXCEPT WHERE A DB (RENARAOTOR
ENTITY WAS NOT IN ANY MANNER ENGAGED IN PERFORMANCE OF THE MAINTENANC
SERVICES;

Q)] ERRORS, OMISSIONS, INCONSISTENCIES OR OTHER DEFECTS IN THE
DESIGN OR, CONSTRUCTION OF TBIEEER OR THE MAINTENANCE SERVICES PERFORMED
UNDER THE CMA DOCUMENTS, REGARDLESS OF WHETHER SUCH ERRORS, OMISSION
INCONSISTENCIES OR DEFECTS WERE ALSO INCLUDED IN THE TXDOT SCHEMATIC DESIGN
REFERENCE INFORMATION DOCUMENTS;

J) (i) ANY DB CONTRACIRIRATED ENTI TY06 S BREACH OF O
PERFORM AN OBLIGATION THAT TXDOT OWES TO A THIRD PERSON, INCLUDINC
GOVERNMENTAL ENTITIES, UNDER LAW OR UNDER ANY AGREEMENT BETWEEN TXDOT AN
THIRD PERSON, WHERE TXDOT HAS DELEGATED PERFORMANCE OF THE OBLIGATION TO
CONTRACTOR OR (ii) THE ACTS OR OMISSIONS OF ANY DB CCRHIBMEDORNTITY
WHICH RENDER TXDOT UNABLE TO PERFORM OR ABIDE BY AN OBLIGATION THAT TXDOT OV
TO A THIRD PERSON, INCLUDING GOVERNMENTAL ENTITIES, UNDER ANY AGREEMEI
BETWEEN TXDOT AND A THEERSPN, WHERE THE AGREEMENT IS PREVIOUSLY DISCLOSED
OR KNOWN TO DB CONTRACTOR,;

(K) INVERSE CONDEMNATION, TRESPASS, NUISANCE OR SIMILAR TAKING OF
OR HARM TO REAL PROPERTY BY REASON OF (i) THE FAILURE OF ANY DB -CONTRACTC
RELATED ENTITY TO COMPLY WITH GOOSTRY PRACTICES OR REQUIREMENTS OF THE
CMA DOCUMENTS, MAINTENANCE MANAGEMENT PLAN OR GOVERNMENTAL APPROVA
RESPECTING CONTROL AND MITIGATION OF CONSTRUCTION OR MAINTENANCE ACTIVITIES /
CONSTRUCTION OR MAINTENANCE IMPACTS, (ii) THE INTENTIONAL TMISRONDUC
NEGLIGENCE OF ANY DB CONTRARHIOWR ED ENTITY, OR (iii) THE ACTUAL PHYSICAL ENTRY
ONTO OR ENCROACHMENT UPON ANOTHEROS RRA@FEERTY B
ENTITY; OR

(L) THE FRAUD, BAD FAITH, ARBITRARY OR CAPRICIOUS ACTS, OR
VIOLATION OF LAW BY BBYCONTRACTGHLATED ENTITY.

15.2 Restrictions

Subject to the releases and discl aiSentomnE.1her ei
shall not extend to any Losses incurred by an Indemnified Party to the extent caused by:

@) the negligenagckless or intentional misconduct, bad faith or fraud of such Indemnified Party;

(b) TxDOTb6s materi al breach of any of its mater
(© an Indemnified Partyds violation of any Lawv
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15.3 Emploge Claims

With respect to claims by an employee of any DB -Retdtaedidntity, a Subcontractor or anyone
directly or indirectly employed by them or anyone for whose acts they may be liable, the indemnification obli
undeiSection 154hall nobe limited by a limitation on the amount or type of damages, compensation or benefit:
payable by or for DB Contractor or a Subcontracto
benefits Laws.

15.4 Right To Rely

DB Contractor herebynackw|l edges and agrees that it is DB
Maintenance Services in accordance with the CMA Documents and that the Indemnified Parties are fully enti
rely on DB Contractor 6s p e fuftherragnees that anycertifisatecréviewodn | i g
approval by TxDOT or others hereunder shall not relieve DB Contractor of any of its obligations under the
Documents or in any way diminish its liability for performance of such obligations oiniig othiigstiion

15
15.5 CERCLA Agreement

The indemnities set fortBeiction 15.1.1@ke intended to operate as agreements pursuant to Section
107(e) of the Comprehensive Environmental Response, Compensation and Liability Act, 42 UeR.C. Section 96
to insure, protect, hold harmless and indemnify the Indemnified Parties.

15.6 No Effect on Other Rights

The obligations under $@stion 15hall not be construed to negate, abridge, or reduce other rights or
obligations that would otherwise exist in favor of an Indemnified Party hereunder.

15.7 No Relief from Responsibility

No rights of TXDOT described Beitiion 1510 exercise or failiwrexercise such rights, no failure of
TxDOT to meet any particular standard of care in the exercise of such rights and no certificates or statemer
TxDOT regarding completion or acceptance shall:

@) relieve DB Contractor of its responsibilitgdterdiien and the competent performance of all DB
ContracteRelated Entities;

(b) relieve DB Contractor of any of its obligations or liabilities under the CMA Documents;

(© be deemed or construed to wai ve Dmouyents;f Tx DC

or
(d) be deemed or construed as any kind of representation or warranty, express or implied, by TxDO’
15.8 Third Parties Definition
For purposes of tBisction 15 At hi rd partyo means any person
and DB Conr act or , except t HémnifieB d&intthy 6 l erpltywed,ncd gare:
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asserts a claim against an Indemnified Party that is within the scope of the indemnities and is not covered &
I ndemni fi ed Patidgnprdggamwor ker sé compensa

15.9 Defense and Indemnification Procedures

159.1 If any of the Indemnified Parties receives notice of a claim or otherwise has actual
knowledge of a claim that it believes is within the scope of the indeBwities Uhdbr otherwise herein
where DB Contractor is obligated to defend any of the Indemnified Parties, then TxDOT, on behalf of itself or
the other Indemnified Parties, shall by writing as soon as practicable after receipt of the claim: (a) inform
Contractor of the clailjsémd to DB Contractor a copy of all written materials TxDOT has received asserting suc
claim and (c) notify DB Contractor that should no insurer accept defense of the claim, the Indemnified Part
conduct its own defense unless DB Contractothectapder of the claim in accordan&eetitin 15.9.8s
soon as practicable after DB Contractor receives notice of a claim or otherwise has actual knowledge of a clz
shall tender the claim in writing to the insurers under all potesii@/linapraince policies. TXDOT and other
Indemnified Parties also shall have the right to tender such claims to such insurers.

15.9.2 Subject tBection 15.9.8 the insurer under any applicable insurance policy accepts
the tender of defense, TxDOT and D&ctorghall cooperate in the defense as required by the insurance policy.
If no insurer under potentially applicable insurance policies provides $iettingel t@gmall apply.

15.9.3 If the defense is tendered to DB Contractor, then within @0rBasiptadf the
tender it shall notify the Indemnified Party whether it has tendered the matter to an insurer and (if not tendered
insurer or if the insurer has rejected the tender) shall deliver a written notice stating that DB Contractor:

(@) Acepts the tender of defense and confirms that the claim is subject to full indemnificatior

~

hereunder without any Areservation of rightso to
(b) Accepts the tender of defieansveh ol et owi tim

(© Rejects the tender of defense based on a determination that it is not required to indemnif
against the claim under the terms of this CMA.

1594 If DB Contractor accepts the tender of defens&egtidar 15.9.3(alPB
Contractohall have the right to select legal counsel for the Indemnified Party, subject to reasonable approval by
Indemnified Party, and DB Contractor shall otherwise control the defense of such claim, including settlemen
bear the fees and costs of defgadd settling such claim. During such defense:

@) DB Contractor shall fully and regularly inform the Indemnified Party of the progress of th
defense and of any settlement discussions; and

(b) The Indemnified Party shall fully cooperatel@fieseie, provide to DB Contractor all
materials and access to personnel it requests as necessary for defense, preparation and trial and which or wt
under the control of or reasonably available to the Indemnified Party, and, except as uraydre teqoeed p
Public Information Act, maintain the confidentiality of all communications between it and DB Contractor conce
such defense.
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